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DATE: JUM 1 9 2015 

INRE: Petitioner: 
Beneficiary: 

PETITION RECEIPT #: 

U.S. Department of Homeland Security 
U. S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave. N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(L) of the Immigration 
and Nationality Act, 8 U.S.C. § 1101(a)(15)(L) 

ON BEHALF OF PETITIONER: 

Enclosed is the non-precedent decision of the Administrative Appeals Office (AAO) for your case. 

If you believe we incorrectly decided your case, you may file a motion requesting us to reconsider our 
decision and/or reopen the proceeding. The requirements for motions are located at 8 C.F.R. § 103.5. 
Motions must be filed on a Notice of Appeal or Motion (Form I-290B) within 33 days of the date of this 
decision. The Form I-290B web page (www.uscis.gov/i-290b) contains the latest information on fee, filing 
location, and other requirements. Please do not mail any motions directly to the AAO. 

Thank you, 

tiL 
t}-.Ron Rosenberg 

Chief, Administrative Appeals Office 

www. uscis.gov 



(b)(6)

NON-PRECEDENT DECISION 
Page 2 

DISCUSSION: The Director, Vermont Service Center, denied the petition for a nonimmigrant visa. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as an L-1A nonimmigrant 
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 
U.S .C. § 1101(a)(15)(L). The petitioner, a Florida corporation established in . intends to operate a 
medical equipment sales. It seeks to employ the beneficiary as the president/CEO of its new office in the 
United States. 

The director denied the pet1t10n, concluding that the petitioner did not establish that it would support a 
qualifying managerial or executive position within one year. 

On appeal, the petitioner asserts that the director's decision contains several errors of fact and law and 
suggests that the director did not fully review the petitioner's evidence. The petitioner contends that the 
evidence establishes that the beneficiary will be employed in a qualifying managerial or executive capacity . 

I. The Law 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the 
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 
continuous year within three years preceding the beneficiary's application for admission into the United 
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129, Petition for a 
Nonimmigrant Worker, shall be accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 
alien are qualifying organizations as defined in paragraph (1)(1)(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 
knowledge capacity, including a detailed description of the services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 
abroad with a qualifying organization within the three years preceding the filing of 
the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that was 
managerial, executive or involved specialized knowledge and that the alien's prior 
education, training, and employment qualifies him/her to perform the intended 
services in the United States; however, the work in the United States need not be the 
same work which the alien performed abroad. 
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The regulation at 8 C.F.R. § § 214.2(l)(3)(v) also provides that that if the petition indicates that the 
beneficiary is coming to the United States as a manager or executive to open or to be employed in a new 
office, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year 
period preceding the filing of the petition in an executive or managerial 
capacity and that the proposed employment involved executive or managerial 
authority over the new operation; and 

(C) The intended United States operation, within one year of the approval of the 
petition, will support an executive or managerial position as defined in 
paragraphs (1)(1 )(ii)(B) or (C) of this section, supported by information 
regarding: 

(1) The proposed nature of the office describing the scope of the entity, 
its organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of 
the foreign entity to remunerate the beneficiary and to commence 
doing business in the United States; and 

(3) The organizational structure of the foreign entity. 

Sec6on 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" as an 
assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component of 
the organization; 

(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a department 
or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 
hire and fire or recommend those as well as other personnel actions (such as 
promotion and leave authorization), or if no other employee is directly supervised, 
functions at a senior level within the organizational hierarchy or with respect to the 
function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 
which the employee has authority. A first-line supervisor is not considered to be 
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acting in a managerial capacity merely by virtue of the supervisor's supervisory 
duties unless the employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an 
assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of the 
organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the board 
of directors, or stockholders of the organization. 

II. Facts and Procedural History 

The petitioner filed the Form I-129 on July 24, 2014. The petitioner provided supporting documents 
pertaining to the existing foreign parent entity as well as documents showing the steps the petitioner has taken 
to open its new office and plan for the first year of operations and beyond. The petitioner's business plan 
indicates that the company's services will include medical equipment repair and maintenance programs, 
production of instructional videos for medical equipment, professional translation of equipment manuals, and 
representation of medical equipment manufacturers and distributors in the United States and Brazil. 

On July 31, 2014, the director issued a request for evidence (RFE), instructing the petitioner to provide 
evidence to show that meets the regulatory requirements for new offices listed in section I, above. 

The response included a statement, dated August 18, 2014, along with supporting exhibits A-K addressing 
relevant factors, including whether the petitioner has a sufficient business premises and will support the 
beneficiary in a qualifying managerial or executive capacity within one year of setting up its operation. 

On September 8, 2014, the director issued a decision denying the petition. The director concluded that the 
petitioner failed to establish that it would grow to be of sufficient size to support the beneficiary in a 
qualifying managerial or executive capacity within one year of commencing operations in the United States. 

On October 10, 2014, the petitioner filed an appeal seeking to overturn the director's decision and approve the 
petition. The petitioner provided an appeal brief and supporting evidence along with the Form I-290B. The 
director declined to treat the appeal as a motion and forwarded the appeal to this office for review. 

Based on our own comprehensive review of the record and for the reasons provided in our discussion below, 
we find that the petitioner has failed to overcome the chief basis for denial. While we review all evidence that 
has been submitted into the record, we will specifically reference only those documents that are relevant to 
the beneficiary's proposed position with the U.S. entity. 
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III. The Issue on Appeal 

As indicated above, the primary issue to be addressed in this decision is whether the petitioner established that 
the new office would support a qualifying managerial or executive position within one year of approval of the 
petition. 

When a new business is established and commences operations, the regulations recognize that a designated 
manager or executive responsible for setting up operations will be engaged in a variety of activities not 
normally performed by employees at the executive or managerial level and that often the full range of 
managerial responsibility cannot be performed. In order to qualify for L-1 nonimmigrant classification during 
the first year of operations, the regulations require the petitioner to disclose the business plans and the size of 
the United States investment, and thereby establish that the proposed enterprise will support an executive or 
managerial position within one year of the approval of the petition. See 8 C.F.K § 214.2(1)(3)(v)(C). This 
evidence should demonstrate a realistic expectation that the enterprise will succeed and rapidly expand as it 
moves away from the developmental stage to full operations, where there would be an actual need for a 
manager or executive who will primarily perform qualifying duties. 

For several reasons, the petitioner in this matter has failed to establish that the United States operation will 
succeed in rapidly moving away from the developmental stage and toward full operations after one year of 
operation such that the petitioner would support a qualifying managerial or executive position within that 
timeframe. Namely, the petitioner failed to provide a description of the beneficiary's proposed job duties after 
the petitioner's first year in operation or to establish that the petitioner's three-person support staff, which the 
petitioner plans to have in place at the end of its first year of operation, would be sufficient to relieve the 
beneficiary from having to perform the non-qualifying tasks inherent to operating the business. 

Turning first to the beneficiary's job description, which the petitioner included on page 21 of its business plan, 
we find that the majority of the twelve items the petitioner listed as part of the beneficiary's prospective 
position included specific job duties, such as meeting with the marketing and operations manager, engaging in 
contract negotiations with suppliers and clients, developing an annual budget, and communicating with the 
sales, marketing, and administrative staff regarding market research and sales reports, which would 
cumulatively comprise 34% of the beneficiary's time. The remaining items listed in the job description 
employ broad terminology, such as planning, managing, or directing to establish the beneficiary's 
discretionary authority over the petitioner's policies, goals, and its overall daily operation. While we find, 
contrary to the director's observations, that these characteristics depict the beneficiary as the top-most 
individual in the petitioner's organizational hierarchy possessing the overall authority, we are unable to 
determine what the beneficiary would actually be doing at the end of the petitioner's first year of operation. In 
other words, it is unclear what actual underlying tasks would be involved in planning and developing 
organizational policies, goals, strategies, procedures and programs, which would consume 10% of the 
beneficiary's time, or how the underlying job duties would differ from those the beneficiary would perform in 
the course of "[p]lanning strategies and developing programs to develop healthcare equipment/machinery 
distribution networks," which would consume another 7% of the beneficiary's time. The petitioner also failed 
to clarify what tasks the beneficiary would perform in the course of " [ m ]anaging and directing all operations 
to effect [sic] global operational efficiency and economy," to which the beneficiary would allocate 12% of his 
time. With the understanding that any manager or executive who assumes a top-level position with an 
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organization is interested in running that organization efficiently and economically, this statement imparts no 
critical information to explain how, i.e., what actual tasks the beneficiary would perform to ensure efficiency 
and economy; nor does this statement define, with any specificity, what the beneficiary would actually be 
doing within the context of the petitioner's specific business model. 

The petitioner was equally vague in stating that the beneficiary would direct and coordinate the following: the 
company's "activities in synergy with the parent company," market research and new business development 
strategies, sales and distribution programs, and sales and service activities, which together would comprise 
another 32% of the beneficiary's time. While the terms "direct and coordinate" indicated that the beneficiary 
would have a heightened level of authority over these broad business categories, the petitioner failed to 
convey sufficient information to allow for an understanding of the actual tasks the beneficiary would perform 
or the degree to which he would participate in the petitioner's daily operational tasks beyond the petitioner's 
initial year of operation. While no beneficiary is required to allocate 100% of his or her time to managerial
or executive-level tasks, the petitioner must establish that the non-qualifying tasks the beneficiary would 
perform are only incidental to the proposed position. An employee who "primarily" performs the tasks 
necessary to produce a product or to provide services is not considered to be "primarily" employed in a 
managerial or executive capacity. See sections 101(a)(44)(A) and (B) of the Act (requiring that one 
"primarily" perform the enumerated managerial or executive duties); see also Matter of Church Scientology 
International, 19 I&N Dec. 593, 604 (Comm. 1988). 

Overall, the position description alone is insufficient to establish that the beneficiary's duties would be 
primarily in a managerial or executive capacity, particularly in the case of a new office petition where much is 
dependent on factors such as the petitioner's business and hiring plans and evidence that the business will 
grow sufficiently to support the beneficiary in the intended managerial or executive capacity. The petitioner 
has the burden to establish that the U.S. company would realistically develop to the point where it would 
require the beneficiary to perform duties that are primarily managerial or executive in nature within one year. 
Accordingly, the totality of the record must be considered in analyzing whether the proposed duties are 
plausible considering the petitioner's anticipated staffing levels and stage of development within a one-year 
period. See generally, 8 C.P.R. § 214.2(1)(3)(v)(C). 

Next, looking to the petitioner's proposed staffing composition at the end of its first year of operation, we find 
that the petitioner has not established that the intended staff would relieve the beneficiary from allocating his 
time primarily to the performance of non-qualifying operational tasks. Based on the information provided at 
section 6.1 (page 17) of the petitioner's business pian, the petitioner anticipates that it will employ a marketing 
and operations manager, a medica] and laboratory equipment repair technician, and an administrative 
marketing assistant at the end of its first year of operation. However, looking at the support staff's job 
descriptions, provided at section 8.2 of the business pian, it is unclear who would carry out the task of selling 
the petitioner's products and services, as the sales task was not among those assigned to the petitioner's 
existing or prospective employees. In fact, the beneficiary is the only employee whose duties include any 
client interaction related to sales or business development. The petitioner further states, at section 8.2 (page 
21) of the business plan, that while it anticipates outsourcing all video production and translation activities 
during its first year of operation, it will seek to hire one professional translator and one video production 
manager during its second year of operation. This would suggest that the petitioner would commence its 
second year of operation with the same staff of four employees, including the beneficiary, as there is no 
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specifically projected date for hiring either a translator or video production manager. Regardless, the 
petitioner did not provide any specifics as to who within its staff would oversee the work of the professional 
service providers. 

In general, the petitioner's supporting evidence lacks certain key information, including a detailed description 
of the beneficiary's actual daily tasks beyond the petitioner's first year of operation and a meaningful 
discussion stating which of the available employees would carry out the primary portion of the petitioner's 
operational tasks. In other words, based on the information provided, we are unable to gauge which non
qualifying tasks the beneficiary would be required to perform during the petitioner's first year of operation, 
how the beneficiary's assignment of job duties would change beyond the petitioner's first year of operation, 
and how, based on the hiring plan that was proposed in the petitioner's business plan, the petitioner would be 
able to transition from the developmental stage of operation, during which the beneficiary would foreseeably 
take an active role in the petitioner's daily operational tasks, to the next of phase of development, when the 
petitioner would no longer be considered a "new office" and during which the beneficiary would be expected 
to allocate his time primarily to tasks within a qualifying managerial or executive capacity. See 8 C.F.R. 
§ 214.2(1)(1)(ii)(F) (for definition of "new office"). 

On appeal, the petitioner asserts that the director placed undue emphasis on the beneficiary's managerial tasks, 
which are inherent to the definition of "managerial capacity," and overlooked the petitioner's original claim 
indicating that the beneficiary would be employed in an executive, rather an a managerial capacity. We note, 
however, that despite the director's flawed analysis, which included a questionable reference to the 
beneficiary's "project team" as well as an erroneous conclusion as to the beneficiary's lack of senior-level 
placement within the petitioner's organizational hierarchy, the director properly pointed to the beneficiary's 
job description, which failed to provide a detailed account of the beneficiary's specific daily job duties. 
Published case has determined that the duties themselves will reveal the true nature of the beneficiary's 
employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd, 905 F.2d 41 (2d. 
Cir. 1990). Furthermore, while the director's discussion was heavily focused on the definition of "managerial 
capacity" rather than "executive capacity," we find that the petitioner failed to provide sufficient evidence to 
establish that it meets the statutory criteria of the latter definition. 

The statutory definition of the term "executive capacity" focuses on a person's elevated position within a 
complex organizational hierarchy, including major components or functions of the organization, and that 
person's authority to direct the organization. Section IOI(a)(44)(B) of the Act, 8 U.S.C. § IIOI(a)(44)(B). 
Under the statute, a beneficiary must have the ability to "direct the management" and "establish the goals and 
policies" of that organization. Inherent to the definition, the organization must have a subordinate level of 
managerial employees for the beneficiary to direct and the beneficiary must primarily focus on the broad 
goals and policies of the organization rather than the day-to-day operations of the enterprise. An individual 
will not be deemed an executive under the statute simply because they have an executive title or because they 
"direct" the enterprise as the owner or sole managerial employee. The beneficiary must also exercise "wide 
latitude in discretionary decision making" and receive only "general supervision or direction from higher level 
executives, the board of directors, or stockholders of the organization." !d. 

In the present matter, while the record indicates that the beneficiary would meet some of the listed criteria, as 
previously indicated, we find that the petitioner would lack sufficient subordinate staff to relieve the 
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beneficiary from having to allocate his time primarily to the performance of the petitioner's daily operational 
tasks by the end of the initial year of operations. Given the vague job descriptions provided for the 
beneficiary and the marketing and operations manager, the petitioner failed to specify how the staffing 
composition at the end of its first year of operation would function cohesively to support the beneficiary in a 
position where the primary portion of the beneficiary's time would be spent carrying out tasks in an executive 
capacity. 

As for the director's interest in seeing that the petitioner "clearly establish" that it meets certain regulatory and 
statutory requirements, the director's reference is not an indication that a higher than necessary burden of 
proof was applied in this matter. Rather, the director's statements indicate that the petitioner's failure to 
provide detailed information in certain instances resulted in an overall lack of clarity as to certain matters of 
fact. As noted above, the petitioner's failure to describe the beneficiary's job duties with the requisite amount 
of detail and clarity resulted in our inability to determine the nature of the tasks the beneficiary would 
ultimately perform after the petitioner's first year of operation. Given that the petitioner must establish its 
ability to employ the beneficiary in a primarily managerial or executive capacity once it no longer meets the 
definition of a new office, this lack of clarity is deemed a considerable evidentiary deficiency. We find that 
the record lacks sufficient evidence to establish that the United States enterprise will more likely than not 
grow to the point that it will support a qualifying managerial or executive position within one year. 
Accordingly, the appeal will be dismissed. 

IV. Conclusion 

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration benefit 
sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). 
Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


