
MATTER OF S-D-M-, INC. 

APPEAL OF VERMONT SERVICE CENTER DECISION 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: NOV. 27,2015 

PETITION: FORM I-129, PETITION FORA NONIMMIGRANT WORKER 

The Petitioner, a wholesaler and retail distributor of cell phones and related products, seeks to 
employ the Beneficiary as the president and chief executive officer (CEO) of its new office under the 
L-lA nonimmigrant classification. See Immigration and Nationality Act (the Act) § 101(a)(15)(L), 
8 U.S.C. § 1101(a)(15)(L). The Director, Vermont Service Center, denied the petition. The matter is 
now before us on appeal. The appeal will be dismissed. 

I. ISSUES ON APPEAL 

The issues before us are whether the evidence of record establishes (1) that the Beneficiary will be 
employed in a qualifying managerial or executive capacity within one year and that the Petitioner 
will support a managerial or executive position; and (2) that the Petitioner has secured adequate 
physical premises to house its new office. 

II. THE LAW 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the 
criteria outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must 
have employed the beneficiary in a qualifying managerial or executive capacity, or in a specialized 
knowledge capacity, for one continuous year within three years preceding the beneficiary's 
application for admission into the United States. In addition, the beneficiary must seek to enter the 
United States temporarily to continue rendering his or her services to the same employer or a 
subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) provides that an individual petition filed on Form I-129 shall 
be accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will 
employ the alien are qualifying organizations as defined in paragraph 
(1)(1 )(ii)(G) of this section. 
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(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the 
services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time 
employment abroad with a qualifying organization within the three years 
preceding the filing of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position 
that was managerial, executive or involved specialized knowledge and that the 
alien's prior education, training, and employment qualifies him/her to perform 
the intended services in the United States; however, the work in the United 
States need not be the same work which the alien performed abroad. 

In addition, the regulation at 8 C.P.R. § 214.2(1)(3)(v) states that if the petition indicates that the 
beneficiary is coming to the United States as a manager or executive to open or to be employed in a 
new office, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year 
period preceding the filing of the petition in an executive or managerial 
capacity and that the proposed employment involved executive or managerial 
authority over the new operation; and 

(C) The intended United States operation, within one year of the approval of the 
petition, will support an executive or managerial position as defined in 
paragraphs (l)(l)(ii)(B) or (C) of this section, supported by information 
regarding: 

(1) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of the 
foreign entity to remunerate the beneficiary and to commence doing 
business in the United States; and 

(3) The organizational structure of the foreign entity. 
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III. U.S. EMPLOYMENT IN A MANGERIAL OR EXECUTIVE CAPACITY 

The first issue to be addressed is whether the Petitioner established that the Beneficiary would be 
employed in a qualifying managerial or executive capacity within one year of the approval of the 
Petition and whether it would support a managerial or executive position within one year. 

A. Facts 

The Petitioner filed this Form I-129 on February 9, 2015. The record reflects that the Petitioner was 
incorporated in the State of Florida on October 15, 2014. The Petitioner stated on the Form I-129 
that it will engage in the business of "wholesale, distribution, sales, import and export of cellular 
phones, electronics devices, accessories and supplies." The Petitioner has offered the Beneficiary a 
salary of $48,000 per year and states that it anticipates gross revenues of $500,000 in its first year of 
operations. 

The Petitioner's letter, dated January 30, 2015, describes the Beneficiary's proposed duties as 
president as follows: 

He [will] determine and formulate policies and provide overall direction of 
companies or private and public sector organizations within guidelines set up by a 
board of directors or similar governing body; Plan, direct, or coordinate operational 
activities at the highest level of management with the help of subordinate executives 
and staff managers; Direct or coordinate and organization's financial or budget 
activities to fund operations, maximize investments, or increase efficiency; Confer 
with board members, organization officials, or staff members to discuss issues, 
coordinate activities, or resolve problems; Analyze operations to evaluate 
performance of a company or its staff in meeting objectives or to determine areas of 
potential cost reduction, program improvement, or policy change; Direct, plan, or 
implement policies, objectives, or activities of organizations or businesses to ensure 
continuing operations, to maximize returns on investments, or to increase 
productivity; Prepare budgets for approval, including those for funding or 
implementation of programs; Direct or coordinate activities of businesses or 
departments concerned with production, pricing, sales, or distribution of products; 
Negotiate or approve contracts or agreements with suppliers, distributors, federal or 
state agencies, or other organizational entities; Review reports submitted by staff 
members to recommend approval or to suggest changes; Appoint department heads or 
managers and assign or delegate responsibilities to them; Direct human resources 
activities including the approval of human resource plans or activities, the selection of 
directors or other high-level staff, or establishment or organization of major 
departments. 

The Beneficiary will lead strategic and day-to-day operations with emphasis on 
operational effectiveness and driving profitable growth; will define long-term 
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strategy, develop annual operating plans and execute effectively in order to support 
long-range strategies and annual of objectives; recruit a highly-capable management 
team and lead the process of acquiring complementary businesses and successfully 
integrating acquisitions culturally and operationally; improve profitability and create 
additional value by leveraging the company's market strength. 

According to the Petitioner's business plan, it will establish itself in the area and offer Global 
Systems for Mobile Communications (GSM) cellular phones and accessories to its customers. The 
Petitioner's plan also states that the Beneficiary would initially invest $100,000 into the company 
followed by another $10,000, if necessary. The Petitioner's business plan called for having products 
available in retail outlets in order to have the products in front of the customers. Further, the 
Petitioner asserted, "[w]e shall also be very quick in establishing our own website to take advantage 
of e-trade." In regards to its operations, the business plan states that the Petitioner "will operate 
virtually 24 hours a day 7 days a week," and maintain store hours of 10:00 am to 6:00 pm. The 
Petitioner's business plan profit and loss table allocated $9,600 to rent in the first year. 

The business plan indicates that the Petitioner's proposed staff would include the Beneficiary and 
five other proposed employees, including a marketing manager, office manager, sales manager, 
administrative assistant and a sales representative. The Petitioner provided projected salaries for 
each employee and included a personnel forecast which indicates that all six employees would be 
working for the entire first year of operations. The plan indicated that the Petitioner would pay its 
six employees a combined salary of $14,133 per month for 12 months beginning the first month of 
operations. 

The Petitioner submitted photographs of its leased premises depicting several desks in an office 
suite. The Petitioner's business licenses indicate that it is authorized to conduct business as a 
wholesale distributor. 

On February 23, 2015, the Director issued a request for evidence (RFE) advising the Petitioner to 
provide additional evidence to demonstrate that the new office would support a managerial or 
executive position. 

The Petitioner submitted a letter, dated, March 19, 2015 that included short duty descriptions and 
educational requirements for its planned employees. Specifically, the Petitioner stated that the office 
manager would perform "varied duties in office clerical occupation" including "management of the 
office day to day administrative activities and may be in accordance with the office procedures of 
individual establishments." The duty descriptions for the marketing manager and sales manager are 
as follows: 

Marketing Manager 
Plan, direct, or coordinate marketing policies and programs, such as determining the 
demand for products and services offered by a firm and its competitors, and identify 
potential customers. Develop pricing strategies with the goal of maximizing the 
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firm's profits or share of the market while ensuring the firm's customers are satisfied. 
Oversee product development or monitor trends that indicate the need for new 
products and services. 

Sales Manager 
Plan, direct, or coordinate the actual distribution or movement of a product or service 
to the customer. Coordinate sales distribution by establishing sales territories, quotas, 
and goals and establish training programs for sales representatives. Analyze sales 
statistics gathered by staff to determine sales potential and inventory requirements 
and monitor the preferences of customers. 

Further, the Petitioner stated that the administrative assistant would perform routine clerical and 
administrative functions while the sales representative would "sell goods and products for 
wholesalers, retailers or manufacturers to businesses or groups of individuals." The Petitioner also 
submitted a letter from the foreign entity, dated March 13, 2015, reiterating the Petitioner's 
assertions regarding the duties assigned to all of the Petitioner's proposed employees. 

On April 10, 2015, the Director denied the petition concluding that the ~vidence of record did not 
demonstrate that the Beneficiary would be employed in a qualifying managerial or executive 
capacity or that the Petitioner would support a managerial or executive position within one year. 
The Director observed that the Petitioner's business plan refers repeatedly to its planned retail 
operations and emphasized that the Petitioner did not provide evidence that it was prepared to begin 
operating a store. In addition, the Director found that the Petitioner did not identify proposed staff 
who would perform the day-to-day operations of managing or staffing a retail location or developing 
or managing an e-commerce website. 

On appeal, the Petitioner asserts that it submitted sufficient evidence to meet the requirements a new 
office petition and that the Director did not consider all evidence or make proper conclusions based 
on that evidence. The Petitioner maintains that it established by a preponderance of the evidence 
that the Beneficiary would more likely than not spend his time primarily on managerial or executive 
duties within one year. 

B. Analysis 

Upon review of the petition and the evidence, the Petitioner has not established that the Beneficiary 
will be employed by the United States entity in a managerial or executive capacity or that the new 
office would support a managerial or executive position within one year of the petition's approval. 

When a new business is first established and commences operations, the regulations recognize that a 
designated manager or executive responsible for setting up operations will be engaged in a variety of 
low-level activities not normally performed by employees at the executive or managerial level and 
that often the full range of managerial responsibility cannot be performed in that first year. The 
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"new office" regulations allow a newly established petitioner one year to develop to a point that it 
can support the employment of a beneficiary in a primarily managerial or executive position. 

Accordingly, if a petitioner indicates that a beneficiary is coming to the United States to open a "new 
office," it must show that it is prepared to commence doing business immediately upon approval so 
that it will support a manager or executive within the one-year timeframe. This evidence should 
demonstrate a realistic expectation that the enterprise will succeed and rapidly expand as it moves 
away from the developmental stage to full operations, where there would be an actual need for a 
manager or executive who will primarily perform qualifying duties. See generally, 8 C.F.R. 
§ 214.2(1)(3)(v). The petitioner must describe the nature of its business, its proposed organizational 
structure and financial goals, and submit evidence to show that it has the financial ability to 
remunerate the beneficiary and commence doing business in the United States. !d. 

When examining the executive or managerial capacity of the beneficiary, we will look first to the 
petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description 
of the job duties must clearly describe the duties to be performed by the beneficiary and indicate 
whether such duties are either in an executive or managerial capacity. !d. Beyond the required 
description of the job duties, we review the totality of the record when examining the claimed 
managerial or executive capacity of a Beneficiary, including the Petitioner's proposed organizational 
structure, the duties of the Beneficiary's proposed subordinate employees, the Petitioner's timeline 
for hiring additional staff, the presence of other employees to relieve the Beneficiary from 
performing operational duties at the end of the first year of operations, the nature of the Petitioner's 

. business, and any other factors that will contribute to a complete understanding of a Beneficiary's 
actual duties and role in a business. The Petitioner's evidence should demonstrate a realistic 
expectation that the enterprise will succeed and rapidly expand as it moves away from the 
developmental stage to full operations, where there would be an actual need for a manager or 
executive who will primarily perform qualifying duties. See generally 8 C.F.R. § 214.2(1)(3)(v). 

In this matter, the Petitioner's proposed duty description for the Beneficiary is very broad and offers 
little insight into what he would do on a day-to-day basis within the context of the Petitioner's 
intended business. The duties attributed to him are generic could describe any senior employee in 
any organization. For example, the Petitioner asserts that the Beneficiary will provide "overall 
direction of the company"; "plan, direct or coordinate operational activities at the highest level of 
management"; "confer with board members to ... coordinate activities"; "analyze operations to 
evaluate performance of a company"; "direct, plan or implement policies, objectives or activities of 
organizations or businesses"; "direct or coordinate activities of businesses or departments"; "lead ... 
day-to-day operations" and "define long-term strategies." While these broadly drawn duties show 
that the Beneficiary would have the appropriate level of authority over the business, the lack of 
details specific to the Petitioner's proposed business are notable. Reciting the beneficiary's vague 
job responsibilities or broadly-cast business objectives is not sufficient; the regulations require a 
detailed description of the beneficiary's daily job duties. The Petitioner has not provided detail or 
explanation of the Beneficiary's proposed activities in the course of his daily routine. The actual 
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duties themselves will reveal the true nature of the employment. Fedin Bros. Co., Ltd v. Sava, 724 
F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd, 905 F.2d 41 (2d. Cir. 1990). 

The Petitioner's description for the Beneficiary includes responsibilities that would generally fall 
under the definitions of managerial or executive capacity, but the overall lack of specificity together 
with the broad range of duties raises questions as to the Beneficiary's actual proposed 
responsibilities. Overall, the Beneficiary's duty description alone is insufficient to establish that the 
Beneficiary would be primarily employed in a managerial or executive capacity, particularly in the 
case of a new office petition where much is dependent on factors such as the Petitioner's business 
and hiring plans and evidence that the business will grow sufficiently to support the Beneficiary in 
the intended managerial or executive capacity. Therefore, the totality of the record must be 
considered in analyzing whether the proposed duties are plausible considering the Petitioner's 
anticipated staffing levels and stage of development within a one-year period. See generally, 8 
C.F.R. § 214.2(1)(3)(v)(C). 

As contemplated by the regulations, a comprehensive business plan should contain, at a minimum, a 
description of the business, its products and/or services, and its objectives. See Matter of Ho, 22 I&N 
Dec. 206, 213 (Assoc. Comm 'r 1998). Although the precedent relates to the regulatory requirements 
for the alien entrepreneur immigrant visa classification, Matter of Ho is instructive as to the contents 
of an acceptable business plan: 

I d. 

The plan should contain a market analysis, including the names of competing 
businesses and their relative strengths and weaknesses, a comparison of the 
competition's products and pricing structures, and a description of the target 
market/prospective customers of the new commercial enterprise. The plan should list 
the required permits and licenses obtained. If applicable, it should describe the 
manufacturing or production process, the materials required, and the supply sources. 
The plan should detail any contracts executed for the supply of materials and/or the 
distribution of products. It should discuss the marketing strategy of the business, 
including pricing, advertising, and servicing. The plan should set forth the business's 
organizational structure and its personnel's experience. It should explain the 
business's staffing requirements and contain a timetable for hiring, as well as job 
descriptions for all positions. It should contain sales, cost, and income projections and 
detail the bases therefor. Most importantly, the business plan must be credible. 

While the Petitioner is not required to submit a formal business plan, it must, at a minimum provide 
evidence establishing that the intended United States operation, within one year of the approval of 
the petition, will support an executive or managerial position supported by information regarding the 
proposed nature of the office describing the scope of the entity, its organizational structure, and its 
financial goals, as well as the size of the United States investment and the ability to commence doing 
business in the United States. See generally 8 C.F.R. § 214.2(1)(3)(v). Again, the Petitioner's 
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evidence, as a whole, should demonstrate a realistic expectation that the enterprise will succeed and 
rapidly expand as it moves away from the developmental stage to full operations, where there would 
be an actual need for a manager or executive who will primarily perform qualifying duties. 

The Petitioner stated on the Form I-129 that it will engage in the wholesale, distribution, import and 
export of cell phones and related accessories and supplies. It provided a lease agreement for 550 
square feet of office space, and evidence that it has been licensed to operate as a wholesale 
distributor from the leased location. As noted by the Director, the Petitioner's business plan contains 
many references to its "store" and its intention to increase its number of retail outlets and become 
established as a leading distributor of cellular phones and wireless communications services in the 
Miami area. The Petitioner provides proposed operating hours for its store, but no proposed 
location or other information on the timeline for opening a store. In fact the Petitioner's anticipated 
rent for its entire first year of operations is $9,600. As the Petitioner is obligated by its existing lease 
to pay $8,800 for its office space alone, it is evident that the Petitioner's financial projections do not 
take into account rent expenses for a second, retail location during the first year of operations. 

The Petitioner stated that it is prepared to commence operations with an investment of $110,000 and 
provided evidence that it received most of this funding, but it did not explain how the money would 
be spent or provide evidence of any steps already taken to put its plans into place, such as inventory 
purchased, prospective retail stores identified, or evidence regarding the start-up of its e-commerce 
business. The Petitioner states that it "is aiming to gather a share of the market" from 

and provides information regarding these companies, but does not explain 
how it intends to independently offer wireless communication services in its efforts to penetrate this 
market. Going on record without supporting documentary· evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter ofSo.fjici, 22 I&N Dec. 158, 165 (Comm'r 
1998) (citing Matter ofTreasure Craft ofCal(fornia, 14 I&N Dec. 190 (Reg. Comm'r 1972)). 

With respect to the Beneficiary's subordinates and the Petitioner's hiring plans, we note that the 
Petitioner did not provide a credible timeline for the hiring of any employees who would relieve the 
Beneficiary from primarily performing non-qualifying duties associated with the retail, wholesale, 
and import and export operations in which the Petitioner claims it will engage. We do note that an 
appendix in the business plan indicates that all six proposed employees would be paid their full 
wages beginning in the first month of the first year of operations. Based on the projected personnel 
costs, no additional employees would be added during the following two years. The Petitioner did 
not explain how it would be able to support a fully-staffed operation throughout its first year and did 
not provide a realistic hiring plan or timeline for staffing the company. While the company has a 
full-year to develop its staffing to the point where the Beneficiary would be sufficiently relieved 
from the day-to-day operations, the Petitioner is still required to provide a supported projection of its 
intended staffing and organizational structure for the first year. The limited information provided in 
the business plan does not meet this requirement absent an explanation of how the company intends 
to engage in full operations with full staffing during its first month in operations. The information in 
the business plan is inconsistent with the Petitioner's later claims that it will take additional time to 
develop its website and retail store. 
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Further, even if we assume that the Petitioner does intend to hire all five proposed subordinate 
employees within the first year of operations, the limited information provided regarding these 
positions does establish that the employees hired would relieve the Beneficiary from performing 
primarily non-executive duties within one year. For example, the Petitioner states that the sales 
manager will be "establishing sales territories, quotas and goals," but does not explain why these 
tasks would be necessary for a company operating a retail store and an online store. The position 
descriptions are too brief and general to establish what these employees will be doing in the context 
of the Petitioner's planned business. Further, the Petitioner does not indicates that any of the 
subordinates would be responsible for purchasing inventory, engaging in retail sales, filling and 
shipping Internet orders, maintaining and updating a website, or performing other duties essential to 
the business, and thus we cannot conclude that the Beneficiary relieved from engaging in these non
qualifying duties within one year. 

Despite any deficiencies in the projections contained in the business plan, the Petitioner is clear in its 
assertion that its business requires retail and website sales in order to achieve its sales goals. 
Nevertheless, the plan offers little detail regarding these foundational components of the business. 
Although the Petitioner asserts on appeal that is has a website, it also explains that it must develop 
that website during the first year. As noted by the Director, the Petitioner includes no actual plan for 
website development and identifies no employees or proposed employees to perform that 
development. Likewise, the Petitioner intends to establish a retail store but it has provided no detail 
in its business plan or elsewhere in the record to demonstrate how it plans to accomplish that 
development. Again, going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Matter of Sojjici, 22 I&N Dec. at 165 
(citing Matter of Treasure Crafi: of California, 14 I&N Dec. 190 (Reg. Comm'r 1972)). The 
Petitioner must establish that it is ready to commence business upon approval so that it can support 
the Beneficiary in a qualifying capacity within one year. Here, the Petitioner did not meet that 
burden. 

On appeal, the Petitioner refers to an unpublished decision in which we determined that the 
beneficiary met the requirements of serving in a managerial and executive capacity for L-1 
classification. The Petitioner has provided no evidence to establish that the facts of the instant 
petition are analogous to those in the unpublished decision. While 8 C.F.R. § 103.3(c) provides that 
our precedent decisions are binding on all USCIS employees in the administration of the Act, 
unpublished decisions are not similarly binding. 

The "preponderance of the evidence" standard requires that the evidence demonstrate that the 
applicant's claim is "probably true," where the determination of "truth" is made based on the factual 
circumstances of each individual case. Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) 
(citing Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r 1989)). In evaluating the evidence, the 
truth is to be determined not by the quantity of evidence alone but by its quality. !d. Thus, in 
adjudicating the application pursuant to the preponderance of the evidence standard, we must 
examine each piece of evidence for relevance, probative value, and credibility, both individually and 
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within the context of the totality of the evidence, to determine whether the fact to be proven is 
probably true. 

Here, based on the lack of probative information regarding the Beneficiary's proposed duties, the 
Petitioner's hiring plans, the duties of the proposed subordinates, and the proposed nature and scope 
of the newly established business, the Petitioner has not established by a preponderance of the 
evidence that the Beneficiary would be employed in a qualifying managerial or executive capacity 
within one year of the approval of the Petition or that the Petitioner would support a managerial or 
executive position. Accordingly, the appeal will be dismissed. 

IV. PHYSICAL PREMISES 

The remaining issue before us is whether the Petitioner has provided sufficient evidence to establish 
that it has secured sufficient physical premises to house the new office. See 8 C.F.R. 
§ 214.2(1)(3)(v)(A). 

The Director acknowledged that the Petitioner provided evidence that it signed a lease for 550 
square feet of office space prior to the filing of the Petition. The Director denied the Petition, in part, 
because the Petitioner did not provide evidence that it had leased physical premises suitable for 
operation of a retail store as discussed in its business plan. 

Upon review, we will withdraw the Director's decision with respect to this issue. The Petitioner 
indicated on the Form I-129 that it will engage in the "wholesale, distribution, import and export of 
cellular phones." It provided evidence that it has an office from which it intends to engage as a 
wholesale distributor, as well as licenses and permits authorizing it to conduct this type of business 
from the leased premises. In addition, the office suite appears to be of sufficient size to 
accommodate a small staff and some inventory. As discussed above, Petitioner's lack of retail 
space as of the date of filing raises questions regarding its intent to carry out the activities referenced 
in its business plan, and its ability to support the Beneficiary in a qualifying managerial or executive 
position within one year; however, there is sufficient evidence to establish that the leased premises 
are sufficient to allow the Petitioner to commence operations. 

V. CONCLUSION 

The petition will be denied and the appeal dismissed for the above stated reason. In visa petition 
proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
Petitioner. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N 127, 128 (BIA 
2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter ofS-D-M-, Inc., ID# 14689 (AAO Nov. 27, 2015) 
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