
(b)(6)

U.S. Citizenship 
and Immigration 
Services 

MATTER OF U-G-I-0-T-, INC. 

APPEAL OF VERMONT SERVICE CENTER DECISION 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: OCT. 7, 2015 

PETITION: FORM I-129, PETITION FOR A NONIMMIGRANT WORKER 

The Petitioner, a producer and exporter, seeks to temporarily employ the Beneficiary as the 
"Executive-Operations" of its new office in the United States under the L-1 A nonimmigrant 
intracompany transferee classification. See Immigration and Nationality Act § 101(a)(15)(L), 8 
U.S .C. § 1101(a)(15)(L). The Director, Vermont Service Center, denied the petition. The Direct01;, 
Vermont Service Center denied the petition. The matter is now before us on appeal. The appeal will 
be dismissed. 

The Director denied the petition, concluding that the Petitioner did not establish: (1) that it has a 
qualifying relationship with the Beneficiary's foreign employer; and (2) that the Beneficiary has 
been employed abroad in a qualifying managerial or executive capacity. 

On appeal, the Petitioner asserts that the evidence is sufficient to show that it is a subsidiary of the 
Beneficiary's foreign employer in Pakistan and that the Beneficiary owns 100% of the U.S. entity and 
50% of the foreign company. The Petitioner also asserts that the evidence is sufficient to demonstrate 
that the Beneficiary holds an executive position for the foreign entity and manages professional 
employees. The Petitioner submits a brief and additional evidence on appeal. 

I. THE LAW 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the 
criteria outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must 
have employed the beneficiary in a qualifying managerial or executive capacity, or in a specialized 
knowledge capacity, for one continuous year within three years preceding the beneficiary ' s 
application for admission into the United States. In addition, the beneficiary must seek to enter the 
United States temporarily to continue rendering his or her services to the same employer or a 
subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be 
accompanied by: 
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(i) Evidence that the petitioner and the organization which employed or will 
employ the alien are qualifying organizations as defined in paragraph 
(1)(1 )(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the 
services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time 
employment abroad with a qualifying organization within the three years 
preceding the filing of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position 
that was managerial, executive or involved specialized knowledge and that the 
alien's prior education, training, and employment qualifies him/her to perform 
the intended services in the United States; however, the work in the United 
States need not be the same work which the alien performed abroad. 

The regulation at 8 C.F.R. § 214.2(1)(3)(v) further provides that if the petition indicates that the 
beneficiary is coming to the United States as a manager or executive to open or to be employed in a 
new office in the United States, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year 
period preceding the filing of the petition in an executive or managerial 
capacity and that the proposed employment involves executive or managerial 
authority over the new operation; and 

(C) The intended United States operation, within one year of the approval of the 
petition, will support an executive or managerial position as defined in 
paragraphs (l)(l)(ii)(B) or (C) of this section, supported by information 
regarding; 

(1) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of the 
foreign entity to remunerate the beneficiary and to commence doing 
business in the United States; and 

(3) The organizational structure ofthe foreign entity. 
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II. THE ISSUES ON APPEAL 

A. Qualifying Relationship 

The first issue addressed to be addressed is whether the evidence of record establishes that the 
Petitioner and the foreign entity have a qualifying relationship. 

To establish a "qualifying relationship" under the Act and the regulations, a petitioner must show 
that the beneficiary's foreign employer and the proposed U.S. employer are the same employer (i.e. 
one entity with "branch" offices), or related as a "parent and subsidiary" or as "affiliates." See 
generally section 101(a)(15)(L) ofthe Act; 8 C.F.R. § 214.2(1). 

The pertinent regulations at 8 C.F.R. § 214.2(1)(1)(ii) define the term "qualifying organization" and 
related terms as follows: 

(G) Qualifying organization means a United States or foreign firm, corporation, or 
other legal entity which: 

(1) Meets exactly one of the qualifying relationships specified in the 
definitions of a parent, branch, affiliate or subsidiary specified in 
paragraph (1)(1 )(ii) of this section; 

(I) Parent means a firm, corporation, or other legal entity which has subsidiaries. 

(K) Subsidiary means a firm, corporation, or other legal entity of which a parent 
owns, directly or indirectly, more than half of the entity and controls the 
entity; or owns, directly or indirectly, half of the entity and controls the entity; 
or owns, directly or indirectly, 50 percent of a 50-50 joint venture and has 
equal control and veto power over the entity; or owns, directly or indirectly, 
less than half of the entity, but in fact controls the entity. 

(L) Affiliate means 

(1) One of two subsidiaries both of which are owned and controlled by the 
same parent or individual, or 

(2) One of two legal entities owned and controlled by the same group of 
individuals, each individual owning and controlling approximately the 
same share or proportion of each entity. 
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1. Facts 

The Petitioner filed the Form I-129 on May 27, 2014. The Petitioner stated on the Form I-129 and in 
a supporting letter dated May 12, 2014, that an entity located in Pakistan, 
owns 100% ofthe U.S. entity. 

As evidence of ownership, the Petitioner provided its Texas certificate of formation indicating that it 
is authorized to issue 1000 shares of stock and describing the address as in 

TX. The Petitioner also submitted a business plan indicating that it will operate as a 
subsidiary of the foreign entity; however the business plan also stated that the Beneficiary owns 50% 
of the shares of both the U.S. entity and the foreign entity. 

The Petitioner submitted a salary sheet from identifying the Beneficiary and 
as partners. The salary sheet indicated that the Beneficiary was paid 50,000 

rupees and that was paid 75,000 rupees . Tax returns from 
indicated that in 2011 and 2012 the Beneficiary and each contributed 50% of the 
foreign entity's capital. However, the document also indicated that the Beneficiary' s capital 
contribution is 200,000 and capital contribution is 500,000. 

The Petitioner provided a Minutes of Meeting of the Partners of dated July 18, 
2011. The document indicates that Partner authorized a new business venture 
to produce . The company will be doing business as 
The Petitioner submitted an undated Memorandum of Association which indicated that 

would acquire and takeover ' 
on 2012. The memorandum identifies the Beneficiary and as the directors of 

from June 11, 2012. The Petitioner submitted a 2013 tax document for 
No information is provided where the form requests the 

proprietor's/member/partner's name and the percentage of capital owned. 

The Petitioner provided the following additional evidence related to m 
Pakistan: a Membership Certificate from the Chamber of Commerce and Industry dated 
April 1, 2013 , certifying that 

_ is a member; an SECP Certificate of Incorporation for 
Limited dated June 20, 2012; a Taxpayer Registration Certificate from Pakistan dated 
September 23 , 2013, indicating that 

was registered on 2012 and is represented by the Beneficiary; a 
membership certificate from the Association of Trade and Industry for 

from April 1, 2013; and a print out of the 
web site with a copyright date of 2011. 

The Petitioner provided two documents attesting to the banking and export activities of 
from January through December 2012. The Petitioner also provided receipts for cars sold 

by 
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The Director issued a request for evidence (RFE) informing the Petitioner that the evidence was 
insufficient to establish that it has a qualifying relationship with the Beneficiary's foreign employer. 
The Director instructed the Petitioner to submit, among other evidence, the following: stock 
certificates, stock ledgers, meeting minutes listing the stock shareholders and the number and 
percentage of shares owned, and proof of stock purchase or capital contribution in exchange for 
ownership. 

In response to the RFE, the petitioner submitted two stock certificates for the U.S. entity. Stock 
certificate No.1 indicates that (the Beneficiary) is the owner of 1000 shares of the 
Petitioner's common stock. Stock certificate No. 2 indicates that owns 1000 shares 
of the Petitioner's common stock. The petitioner also submitted meeting minutes from January 15, 
2014, identifying the Beneficiary as the "principle shareholder" and indicating that 
will be a shareholder and officer." The Petitioner also submitted copies of its bank statements, 
which showthat it received a wire transfer from in the amount of$7,977.50. 

The Director denied the petition finding that the evidence did not establish that the Petitioner has a 
qualifying relationship with the foreign entity. Specifically, the Director found that the share 
certificates provided were inconsistent with the articles of incorporation authorizing 1000 shares. 
The Director concluded that the evidence was insufficient to demonstrate ownership of the 
petitioning U.S. entity. 

On appeal, the Petitioner states that the stock cet1ificates were erroneously created by 
and that both certificates were to be issued in the name of the Beneficiary. The Petitioner 

asserts that there is no evidence that the ownership has changed since the issuance of the certificate 
of formation. The Petitioner submits an additional copy of the certificate of formation and an 
affidavit from attesting that the Beneficiary owns 100% of the 1,000 authorized 
shares in the Petitioner and that the issuance of two share certificates was an error. The Petitioner 
resubmits stock certificate No. 1 indicating that the Beneficiary owns 1,000 shares of the U.S. entity. 
The Petitioner also submits a partnership deed for indicating that the profits 
and losses shall be distributed 50/50 to the Beneficiary and 

2. Analysis 

Upon review, the Petitioner' s assertions are not persuasive. The record does not establish that the 
Petitioner has a qualifying relationship with the Beneficiary's foreign employer. 

The regulation and case law confirm that ownership and control are the factors that must be 
examined in determining whether a qualifying relationship exists between United States and foreign 
entities for purposes of this visa classification. Matter of Church Scientology International, 19 I&N 
Dec. 593 (Comm'r 1988); see also Matter of Siemens Medical Systems, Inc. , 19 I&N Dec. 362 
(Comm'r 1986); Matter of Hughes, 18 I&N Dec. 289 (Comm'r 1982). In the context of this visa 
petition, ownership refers to the direct or indirect legal right of possession of the assets of an entity 
with full power and authority to control; control means the direct or indirect legal right and authority 
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to direct the establishment, management, and operations of an entity. Matter of Church Scientology 
International, 19 I&N Dec. at 595. 

The Petitioner has indicated that it is a wholly owned subsidiary of the foreign entity. However, 
none of the submitted evidence corroborates that claim. The Petitioner submitted a business plan 
indicating that it is an affiliate of the foreign entity based on the Beneficiary's 50% ownership of 
both companies. Now, on appeal, the Petitioner claims that the Beneficiary owns 100% of the 
Petitioner's stock. It is incumbent upon the Petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
suffice unless the Petitioner submits competent objective evidence pointing to where the truth lies. 
Matter ofHo, 19 I&N Dec. 582, 591-92 (BIA 1988). 

The Petitioner indicates that the discrepancy between the certificate of formation and the stock 
certificates was due to an error by However, the explanation does explain why the 
business plan also states that the Beneficiary owns 50% of the U.S . entity or why the meeting 
minutes from January 15, 2014 identify both the beneficiary and as shareholders 
and officers. Based on the unresolved inconsistencies in the evidence provided, we cannot 
determine ownership of the U.S. entity. 

Further, the evidence does not demonstrate that the Beneficiary or provided 
payment for the claimed ownership interest. The Petitioner's bank statements demonstrate that the 
U.S. entity received money from However, the evidence is 
insufficient to demonstrate that the money from was transferred on 
behalf of either or the Beneficiary. 

The Petitioner provided a partnership agreement, annual reports, and tax returns from 
indicating that the Beneficiary and each possess a 50% ownership 

interest in that entity. 1 Although the Petitioner submitted meeting minutes from July 18, 2011 
authorizing the foreign entity to start a business venture identified as 

and meeting minutes from October 25, 2012 stating that 
is its subsidiary, there is no evidence that is the same entity as 

A memorandum of association indicates that acquired 
; however there is no evidence to establish the ownership of 

either company before or after the acquisition. A 2013 tax return for 
requests the name and identification number, as well as, the capital contribution for 

each owner/member/proprietor; however, no information is provided. The annual report indicates 
that and the Beneficiary each own 50% of 

The Petitioner has not provided sufficient evidence of the ownership and control of 

It is noted that the tax returns indicate each partner contributed 50% of the capital , but the Beneficiary's capital 

contribution is 200,000 rupees, whereas capital contribution is 500,000 rupees . The annual reports 

also indicate that the Beneficiary's capital contribution is less than 50%. 
h 
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to demonstrate that 
is a subsidiary company. The petitioner has also not provided sufficient 

evidence to establish that have 
common ownership or control, such that they are affiliates. 

Due to the inconsistencies and omissions in the record with respect to the ownership of both the 
foreign and U.S. entities, the petitioner has not established that it has a qualifying relationship with 
the foreign entity. Accordingly, the appeal will be dismissed. 

B. Managerial or Executive Capacity Abroad 

The second issue addressed by the Director is whether the evidence establishes that the Beneficiary 
has been employed in a managerial or executive capacity abroad. 

Section 101(a)(44)(A) ofthe Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" 
as an assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the 
authority to hire and fire or recommend those as well as other personnel 
actions (such as promotion and leave authorization), or if no other employee is 
directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function 
for which the employee has authority. A first-line supervisor is not 
considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" 
as an assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function 
of the organization; 

(ii) establishes the goals and policies of the organization, component, or function; 
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(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, 
the board of directors, or stockholders of the organization. 

1. Facts 

In a letter dated May 12, 2014, the Petitioner stated that the Beneficiary' s duties as the director of the 
foreign entity are as follows: 

Plan, direct, or coordinate activities of an organization and costumer [sic] 
services. Plan and direct all major business decisions; staffing training and 
performance evaluation to develop and control sales and service program, evaluations 
of marketing. Major role in Hire and Fire personnel. Supervise that the client' s 
complaint were satisfied. Formulating Policies. Managing company operations, and 
planning the use of materials and human resources. Determine goods and services to 
be sold, and set prices and credit terms, based on forecasts of customer demand. 
Locate, select, and procure merchandise for resale, representing management in 
purchase negotiations. Direct and coordinate organization's financial and budget 
activities to fund operations, maximize investments, and increase efficiency. Follow 
up and supervise all environmental safety requirements and directed to its policy. 
Maintain a good relationship with key persons on high level of clients and end users. 

The Petitioner submitted a salary sheet and organization chmi for The 
organization chart indicates that the Beneficiary and the co-owner share parallel positions at the apex 
of the company' s organization. The chart indicates that there are two subordinate sales managers, an 
accountant manager, office manager, and showroom supervisor under the supervision of the two 
partners. The office manager has three subordinate security-in-charge positions, who in turn, 
oversee a peon. The account manager has a subordinate account assistant. One of the sales 
managers oversees two sales personnel and the second sales manager oversees one sales personnel. 
The chart indicates that the foreign entity intends to hire two additional sales personnel. The 
Petitioner submitted the foreign entity ' s salary sheets for the months of April through July 2014 . 
The documents indicate that the foreign entity paid fifteen employees a total of 250,000 rupees each 
month. 

In the RFE, the Director informed the Petitioner that the submitted position description for the 
Beneficiary was insufficient because it was too vague. The Director instructed the Petitioner to 
submit: a more detailed description of the Beneficiary's duties for the foreign entity and the time 
. spent on each; evidence that the Beneficiary supervised professional employees; and a more detailed 
description of the foreign entity's staffing levels and organizational structure. 

In response to the RFE, the Petitioner provided an organization chart for The 
chart included three additional positions that have not yet been filled. The Petitioner also provided 
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the foreign entity's bank statements for the months of January 2014 through July 2014 and copies of 
pay checks from May 2014. 

The Petitioner submitted position descriptions for the Beneficiary and his subordinate employees. 
The Petitioner described the Beneficiary's duties as follows: 

• Plan, direct, or coordinate activities of an organization and customer services. 
• Plan and direct all major business decisions; staffing training and performance 

evaluation to develop and control sales and service program, evaluations of 
marketing. 

• Major role in Hire and Fire personnel. 
• Run company's operations on the executive level; 
• Supervise that the client's complaints were satisfied. 
• Formulating Policies. 
• Managing company operations, and planning the use of materials and human 

resources. 
• Determine the goods and services to be sold, and set prices and credit terms, based on 

forecasts of customer demand. 
• Locate, select, and procure merchandise for resale, representing management in· 

purchase negotiations. 
• Direct and coordinate organization's financial and budget activities to fund 

operations, maximized investments and increase efficiency. 

The Petitioner also provided the following information regarding the Beneficiary's allocation of 
time: 

Directing Management of the Organization (35%) 
[The Beneficiary] spends about 35% of his work time to plan, direct, or coordinate 
activities of organization and customer services. Plan and direct all major business 
decisions; staff training and performance evaluation to develop and control sales and 
service program, evaluations of marketing. Ensure ongoing local programmatic 
excellence, rigorous program evaluation, and consistent quality of finance and 
administration. Lead, coach, develop, and retain high-performance in cooperation 
with management team. Ensure effective systems to track scaling progress, and 
regularly evaluate program components, so as to measure successes that can be 
effectively communicated to the board. 

Establishing Goals and Policies of the Organization (35%) 
[The Benefi~iary], enjoys major role in Hire and Fire personnel. He is very 
independent in making these executive decisions, and plays a very important role in 
running this organization. Supervise that the client's complaint were satisfied. 
Formulating Policies for the company, and employees. Managing company 
operations, and planning the use of materials and human resources. Determine goods 
and services to be sold, and set prices and credit terms, based on forecasts of 
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customer demand. Design the national expansion and complete the strategic business 
planning process for the program expansion into new markets. Begin to build 
partnerships in new markets. Be an external local and national presence that 
publishes and communicates program results with an emphasis on the business 
successes of the local and international promotion of the company. Independent 
authority in making financial decisions about company. 

Exercising Wide Latitude in Discretionary Decision Making (30%) 
Locate, select and procure merchandise for resale, representing management in 
purchase negotiations. Direct and coordinate organization's financial and budget 
activities to fund operations, maximize investments, and increase efficiency. Follow 
up and supervise all environmental safety requirements and directed to its policy. 
Maintain a good relationship with key persons on high level of clients and end users. 
The Beneficiary enjoys a wide range of discretionary power which includes financial 
and business decisions. 

The Director denied the petition, concluding that the position description was vague and did not 
establish that the Beneficiary has been employed in a managerial or executive capacity abroad. The 
director also determined that it was not clear whether the positions subordinate to the Beneficiary 
require a bachelor's degree or higher. 

On appeal the Petitioner asserts that the previously provided pos1t10n descriptions explain the 
executive nature of the Beneficiary's position and that the director incorrectly used the "burden of 
proof standard" rather than the "standard of proof - preponderance of evidence standard." The 
Petitioner also claims that it provided sufficient evidence to establish that the Beneficiary's 
subordinates are professional employees. 

The Petitioner resubmits the previously provided position descriptions. The petitioner also submits 
the National Identity Card and education credentials for the foreign employees. Finally, the 
Petitioner submits additional invoices, salary sheets, and copies of paychecks for 

2. Analysis 

Upon review, the Petitioner has not established that the beneficiary has been employed m a 
managerial or executive capacity abroad. 

When examining whether a beneficiary is employed in an executive or managerial capacity, we will 
look first to the petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The 
petitioner's description of the job duties must clearly describe the duties to be performed by the 
beneficiary and indicate whether such duties are in either an executive or a managerial capacity. ld. 
The definitions of executive and managerial capacity each have two parts. First, the petitioner must 
show that the beneficiary performs the high-level responsibilities that are specified in the definitions. 
Second, the petitioner must show that the beneficiary primarily performs these specified 
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responsibilities and does not spend a majority of his or her time on day-to-day operational functions. 
Champion World, Inc. v. INS, 940 F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 1991). 
The fact that a beneficiary owns and manages a business does not necessarily establish eligibility for 
classification as an intracompany transferee in a managerial or executive capacity within the 
meaning of sections 101(a)(15)(L) of the Act. See 52 Fed. Reg. 5738, 5739-40 (Feb. 26, 1987) 
(noting that section 101(a)(15)(L) ofthe Act does not include any and every type of"manager" or 
"executive"). 

The Petitioner described several of the Beneficiary's activities in broad language that suggests his 
level of authority, but fails to describe the actual duties he performs on a day-to-day basis. For 
example, the Petitioner stated that the Beneficiary: plans and directs all major business decisions; 
runs the company's operations on an executive level; manages company operations; formulates 
policy; directs and coordinate financial and budget activities; and plans, directs, and coordinate 
activities of the organization. These vague descriptors fail to explain the Beneficiary's daily duties 
and activities with enough specificity to determine whether the activities qualify as managerial or 
executive in nature. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), a[f'd, 
905 F.2d 41 (2d. Cir. 1990). Specifics are clearly an important indication ofwhether a beneficiary's 
duties are primarily executive or managerial in nature, otherwise meeting the definitions would 
simply be a matter of reiterating the regulations. !d. 

Some of the broadly described terms potentially include non-qualifying duties. For example, the 
Petitioner indicates that the Beneficiary: determines goods and services to be sold; locates, selects 
and procures merchandise for resale; evaluates marketing; supervises client complaints; and 
represents management in negotiations. Without further explanation, we cannot determine whether 
the Beneficiary's duties encompass non-qualifying customer service, procurement, and marketing 
duties. An employee who "primarily" performs· the tasks necessary to produce a product or to 
provide services is not considered to be "primarily" employed in a managerial or executive capacity. 
See sections 101(a)(44)(A) and (B) of the Act (requiring that one "primarily" perform the 
enumerated managerial or executive duties); see also Matter of Church Scientology International, 19 
I&N Dec. 593, 604 (Comm'r 1988). Based on the limited information provided, we cannot 
determine how much time the Beneficiary spends performing non-qualifying duties. 

Whether the beneficiary is a managerial or executive employee turns on whether the petitioner has 
sustained its burden of proving that her/his duties are "primarily" managerial or executive. See 
sections 101(a)(44)(A) and (B) of the Act. The Petitioner has not provided a detailed description of 
the Beneficiary's duties. Instead of providing a more detailed description in response to the RFE, 
the Petitioner assigned large percentages of time to multiple duties. The Petitioner's description of 
the Beneficiary's job duties does not establish what proportion of the beneficiary's duties is 
managerial in nature, and what proportion is actually non-managerial. See Republic of Transkei v. 
INS, 923 F.2d 175, 177 (D.C. Cir. 1991). 

Beyond the required description of the job duties, U.S. Citizenship and Immigration Services 
(USCIS) reviews the totality of the record when examining a beneficiary's claimed employment in a 
managerial or executive capacity, including the company's organizational structure, the duties of the 
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beneficiary's subordinate employees, the presence of other employees to relieve the beneficiary 
from performing operational duties, the nature of the business, and any other factors that will 
contribute to understanding a beneficiary's actual duties and role in a business. 

The statutory definition of "managerial capacity" allows for both "personnel managers" and 
"function managers." See sections 101(a)(44)(A)(i) and (ii) of the Act, 8 U.S.C. §§ 
1101(a)(44)(A)(i) and (ii). Personnel managers are required to primarily supervise and control the 
work of other supervisory, professional, or managerial employees. The term "function manager" 
applies generally when a beneficiary does not supervise or control the work of a subordinate staff but 
instead is primarily responsible for managing an "essential function" within the organization. See 
section 101(a)(44)(A)(ii) ofthe Act, 8 U.S.C. § 1101(a)(44)(A)(ii). The term "essential function" is 
not defined by statute or regulation. If a petitioner claims that the beneficiary is managing an 
essential function, the petitioner must furnish a position description that clearly describes the duties 
to be performed in managing the essential function, i.e. identify the function with specificity, 
articulate the essential nature of the function, and establish the proportion of the beneficiary ' s daily 
duties attributed to managing the essential function. See 8 C.F.R. § 214.2(l)(3)(ii). In addition, the 
petitioner's description of the beneficiary' s daily duties must demonstrate that the beneficiary 
manages the function rather than performs the duties related to the function . Here, the Petitioner has 
not articulated a claim that the Beneficiary is employed as a function manager. 

Contrary to the common understanding of the word "manager," the statute plainly states that a "first 
line supervisor is not considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are professional." See section 
101(a)(44)(A)(iv) of the Act; 8 C.F.R. § 214.2(l)(l)(ii)(B)(2). If a beneficiary directly supervises 
other employees, the beneficiary must also have the authority to hire and fire those employees, or 
recommend those actions, and take other personnel actions. See 8 C.F.R. § 214.2(1)(1 )(ii)(B)(J). 
The Petitioner asserts that the Beneficiary manages professional level employees. 

Due to the inconsistencies in the evidence related to the foreign entity ' s staffing, we are unable to 
determine that the Beneficiary has been employed as a personnel manager. Although the Petitioner 
submitted the foreign entity's purported pay checks for the month of May 2014, the foreign entity's 
bank statements from the corresponding checking account do not show payment on the checks at any 
time between January 2014 and August 2014. 

Further, the education credentials provided are also inconsistent. The transcripts provided for 
employees appear to be altered copies of the same document from July 1, 
2008.2 The national identification cards and the education credentials ask for the name of the father; 
however, the names given on the transcripts for _ do not match the names 
provided on their national identity cards. The secondary school certificate states that date 
of birth is and identifies him as the daughter of however, the national 

2 The courses, grades, dates, and signatures are the same on both documents . Although the names, seat 
number, college, and enrollment number differ; the documents appear to have been altered due to the 
differences in the font. 
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identity card indicates that is male and was born in 1976. The birthdate for employee 
is 1987 on the degree certificate and 1970 in the identity card. Finally, the degree 

certificates provided for employees 
appear to be altered copies of the same document. On many of the certificates, the name of the father 
does not match the information provided in the employee's national identity card; the certificates list 
the same elective subjects in identical handwriting; and although the grades have been altered, the 
aggregate marks are identical. Doubt cast on any aspect of the petitioner's proof may, of course, lead 
to a reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the 
visa petition. It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Matter ofHo, 19 I&N Dec. 582,591-92 (BIA 1988). 

Based on these discrepancies, we find that the Petitioner has not submitted credible evidence that the 
Beneficiary's subordinate employees have received bachelor's degrees. Further, we cannot 
determine the foreign entity ' s actual staffing levels or find that the Beneficiary is employed as a 
personnel manager. 

The statutory definition of the term "executive capacity" focuses on a person's elevated position 
within a complex organizational hierarchy, including major components or functions of the 
organization, and that person's authority to direct the organization. Section 101(a)(44)(B) of the Act, 
8 U.S.C. § 1101(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the 
management" and "establish the goals and policies" of that organization. Inherent to the definition, 
the organization must have a subordinate level of managerial employees for the beneficiary to direct 
and the beneficiary must primarily focus on the broad goals and policies of the organization rather 
than the day-to-day operations of the enterprise. An individual will not be deemed an executive 
under the statute simply because they have an executive title or because they "direct" the enterprise 
as the owner or sole managerial employee. The beneficiary must also exercise "wide latitude in 
discretionary decision making" and receive only "general supervision or direction from higher level 
executives, the board of directors, or stockholders of the organization." !d. As discussed above, due 
to the overly broad position description, it cannot be determined that the Beneficiary primarily 
spends his time on managerial or executive duties. Additionally, without credible evidence of the 
Petitioner's projected staffing, the evidence is insufficient to demonstrate that the Beneficiary will be 
relieved from performing non-qualifying operational tasks associated with the business. 

For the reasons discussed above, the evidence does not establish that the Beneficiary has been 
employed by the foreign entity in a qualifying managerial or executive capacity. 

III. ADDITIONAL ISSUES 

Beyond the decision of the Director, the Petitioner did not establish that it has secured sufficient 
physical premises to house the new office or that the Beneficiary will be employed in a managerial 
or executive capacity in the United States within one year of the approval of the petition. 
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Matter of U-G-1-0- T-, Inc. 

The regulation at 8 C.F.R. § 214.2(1)(3)(v)(B) requires the Petitioner to submit evidence that 
sufficient physical premises to house its new office have been secured at the time of filing. The 
Petitioner indicated that it will be involved in the production and import/export of 
However, the evidence fails to establish that the Petitioner has secured sufficient physical premises 
for its business activities. Initially, the Petitioner provided a lease for warehouse space in 
Texas. However, the legitimacy of the lease agreement is questionable because the document 
misidentified the Petitioner as ' and was originally titled 
"Sample Commercial Lease Agreement" before the word "sample" was covered with correction 
fluid. On appeal, the Petitioner submits a lease agreement and photographs of a smaller office space 
with a term that began three months after the petition was filed. As such, the Petitioner has not 
established that it had secured sufficient physical premises to conduct its production and 
import/export at the time the petition was filed. 

The Petitioner has also not established that the Beneficiary will be employed in a primarily 
managerial or executive capacity within one year. See generally 8 C.F.R. § 214.2(1)(3)(v)(C). The 
Petitioner indicated that it plans to hire seven employees within the first year and that the 
Beneficiary "will be hiring other personnel's [sic] in the management, and secretarial position." The 
proposed organization chart contains the Beneficiary and eleven additional positions, but does not 
indicate which positions it intends to fill by the end of the first year. Without further details about 
the Petitioner's hiring plans, the evidence of record is insufficient to establish that the Beneficiary 
will be supported in a primarily managerial and executive capacity within one year. 

For these additional reasons the petition may not be approved. We may deny an application or 
petition that fails to comply with the technical requirements of the law even if the Service Center 
does not identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. 
United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683 (9th Cir. 2003); see 
also Dar v. INS, 891 F .2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de 
novo basis 

IV. CONCLUSION 

The petition will be denied and the appeal dismissed for the above stated reasons. In visa petition 
proceedings, it is the petitioner' s burden to establish eligibility for the immigration benefit sought. 
Section 291 of the Act, 8 U.S.C. § 1361 ; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). 
Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter ofU-G-I-0-T-, Inc., ID# 11951 (AAO Oct. 7, 2015) 
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