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The Petitioner, an entity that operates as a real estate investment and construction project management 
firm, seeks to employ the Beneficiary as an L-1 A nonimmigrant intracompany transferee. See 
Immigration and Nationality Act (the Act) § 101(a)(15)(L); 8 U.S.C. § 1101(a)(15)(L). The 
Director, Vermont Service Center, denied the petition. The matter is now before us on appeal. The 
appeal will be dismissed. 

The Petitioner seeks to employ the Beneficiary as its managing director for a three-year period. The 
Director denied the petition concluding that the Petitioner did not establish that the Beneficiary 
would be employed in a qualifying managerial or executive capacity in the United States. 

On appeal, the Petitioner contests the denial and submits a brief and additional evidence. 

I. THE LAW 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the 
criteria outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must 
have employed the beneficiary in a qualifying managerial or executive capacity, or in a specialized 
knowledge capacity, for one continuous year within three years preceding the beneficiary's 
application for admission into the United States. In addition, the beneficiary must seek to enter the 
United States temporarily to continue rendering his or her services to the same employer or a 
subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge capacity. 

Section 101(a)(44)(A) ofthe Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" 
as an assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 



Matter~~ R-K-E-, Inc. 

(iii) if another employee or other employees are directly supervised, has the 
authority to hire and fire or recommend those as well as other personnel 
actions (such as promotion and leave authorization), or if no other employee is 
directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function 
for which the employee has authority. A first-line supervisor is not 
considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 

Section 10l(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" 
as an assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function 
of the organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, 
the board of directors, or stockholders of the organization. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will 
employ the alien are qualifying organizations as defined in paragraph 
(l)(l)(ii)(G) ofthis section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the 
services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time 
employment abroad with a qualifying organization within the three years 
preceding the filing of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position 
that was managerial, executive or involved specialized knowledge and that the 
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alien's prior education, training, and employment qualifies him/her to perform 
the intended services in the United States; however, the work in the United 
States need not be the same work which the alien performed abroad. 

In addition, the regulation at 8 C.F.R. § 214.2(1)(14)(ii) provides that a visa petition, which involved 
the opening of a new office, may be extended by filing a new Form I-129, accompanied by the 
following: 

(A) Evidence that the United States and foreign entities are still qualifying 
organizations as defined in paragraph (l)(l)(ii)(G) ofthis section; 

(B) Evidence that the United States entity has been doing business as 
defined in paragraph (l)(l)(ii)(H) ofthis section for the previous year; 

(C) A statement of the duties performed by the beneficiary for the previous 
year and the duties the beneficiary will perform under the extended 
petition; 

(D) A statement describing the staffing of the new operation, including the 
number of employees and types· of positions held accompanied by 
evidence of wages paid to employees when the beneficiary will be 
employed in a managerial or executive capacity; and 

(E) Evidence of the financial status of the United States operation. 

II. EVIDENTIARY STANDARD 

As a preliminary matter, and in light of the Petitioner's references to the requirement that we apply 
the "preponderance of the evidence" standard, we affirm that, in the exercise of our appellate review 
in this matter, we follow the preponderance of the evidence standard as specified in the controlling 
precedent decision, Matter ofChawathe, 25 I&N Dec. 369, 375-376 (AAO 2010). In pertinent part, 
that decision states the following: 

Except where a different standard is specified by law, a petitioner or applicant 
in administrative immigration proceedings must prove by a preponderance of 
evidence that he or she is eligible for the benefit sought. 

The "preponderance of the evidence" of "truth" is made based on the factual 
circumstances of each individual case. 
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!d. 

Thus, in adjudicating the application pursuant to the preponderance of the 
evidence standard, the director must examine each piece of evidence for relevance, 
probative value, and credibility, both individually and within the context of the 
totality of the evidence, to determine whether the fact to be proven is probably true. 

Even if the director has some doubt as to the truth, if the petitioner submits 
relevant, probative, and credible evidence that leads the director to believe that the 
claim is "more likely than not" or "probably" true, the applicant or petitioner has 
satisfied the standard of proof. See INS v. Cardoza-Foncesca, 480 U.S. 421, 431 
(1987) (discussing "more likely than not" as a greater than 50% chance of an 
occurrence taking place). If the director can articulate a material doubt, it is 
appropriate for the director to either request additional evidence or, if that doubt leads 
the director to believe that the claim is probably not true, deny the application or 
petition. 

We conduct appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004 ). In doing so, we apply the preponderance of the evidence standard as outlined in Matter of 
Chawathe. Upon our review of the present matter pursuant to that standard, however, we find that 
the evidence in the record of proceeding does not support the Petitioner's contentions that the 
evidence of record establishes eligibility for the benefit sought. 

III. FACTS AND PROCEDURAL HISTORY 

The Petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker, on October 17, 2014. The 
Petitioner submitted various foreign and U.S. corporate and business documents as well as a 
statement, dated October 13, 2014, in support of the petition. Specifically, the Petitioner asserted 
that the Beneficiary would be employed in a primarily executive capacity, claiming that the position 
of managing director required the Beneficiary to be "ultimately responsible for overseeing and 
managing the U.S. operations." 

On October 28, 2014, the Director issued a request for evidence (RFE), instructing the Petitioner to 
provide evidence pertaining to various eligibility factors. Among the issues addressed was that of 
the Beneficiary's proposed employment in the United States. Specifically, the Director questioned 
whether the Petitioner would employ the Beneficiary in a qualifying managerial or executive 
capacity. The Director questioned whether the staffing size the Petitioner had at the time of filing 
was sufficient to relieve the Beneficiary from having to allocate his time primarily to the 
performance of non-qualifying duties and whether the Beneficiary's subordinates possess the 
educational credentials necessary to be deemed professional employees. 
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In response, the Petitioner provided a statement, dated November 25, 2014, addressing the 
Beneficiary's proposed employment. The Petitioner stated that the Beneficiary assumes an 
executive role, which requires "a more hands-on approach" based on the needs of an entity that the 
Petitioner described as still in its "developmental stages." The Petitioner further indicated that the 
Beneficiary continues to hire and train staff and asserted that there is no regulatory requirement that 
dictates what level of education or training staff members must possess. The Petitioner also stated 
that the Beneficiary, in his capacity as the Petitioner's "executive officer," has the discretionary 
authority to determine employee hiring criteria. 

In addition, the Petitioner offered a separate statement from the Beneficiary, who provided a 
percentage breakdown of his job duties. The Beneficiary indicated that he would allocate his time to 
duties that would include overseeing and training staff members, meeting with clients and investors 
as the primary point of contact, and ensuring the financial and economic well-being of the company. 

On December 10, 2014, the Director issued a decision denying the petition based on the finding that 
the Petitioner did not provide sufficient evidence to establish that the Beneficiary would be 
employed in a qualifying managerial or executive capacity. The Director concluded that the 
Petitioner provided deficient information to describe the Beneficiary's job duties and further noted 
that the Beneficiary's subordinate staff would be comprised of non-professional and non-managerial 
employees. The Director also determined that the record is unclear as to who is providing the 
services of the petitioning organization. 

On January 12,2015, the Petitioner filed an appeal contesting the director's findings. 

Based on our own comprehensive review of the record and for the reasons provided in our 
discussion below, we find that the Petitioner has not provided sufficient evidence to overcome the 
adverse decision. While we have considered all evidence that has been submitted into the record, we 
will specifically reference only those submissions that are relevant to the Beneficiary's proposed 
position with the U.S. entity. 

IV. THE ISSUE ON APPEAL 

As indicated above, the primary issue to be addressed in this decision is whether the Petitioner 
provided sufficient evidence to support the claim that the Beneficiary's position in the United States 
would be primarily comprised of job duties that are in a qualifying managerial or executive capacity. 

We generally commence our analysis of the beneficiary's employment by looking first to the 
description of the beneficiary's job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The job description must 
clearly describe the beneficiary's proposed job duties and indicate whether such duties are in either 
an executive or a managerial capacity. !d. Published case law has determined that the duties 
themselves will reveal the true nature of the beneficiary's employment. Fedin Bros. Co., Ltd. v. 
Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). We will then 
consider the beneficiary's job description within the context of the organizational structure of the 
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U.S. employer, the existence of in-house or contractual support personnel capable of relieving the 
beneficiary from having to allocate his time to primarily non-qualifying operational tasks, and the 
beneficiary's proposed role with respect to the petitioner's staff. 

Looking to the job description and percentage breakdown in the Beneficiary's RFE response 
statement, we note that a considerable portion of his time would be allocated to meeting with clients, 
investors, and contractors. In fact, the Beneficiary included this job duty when describing his role 
with regard to training staff to connect with real estate contractors and investors and with regard to 
strengthening the Petitioner's relationships with existing investors, which would constitute 50% of 
the Beneficiary's total time on the job. The Petitioner has not established that meeting with clients 
and investors are tasks of a qualifying nature, as the record contains no information disclosing the 
nature of these meetings. For instance, if such meetings are for the purpose of marketing and selling 
the Petitioner's services, we would conclude that any time spent conducting such meetings would 
not be time spent performing tasks within a qualifying managerial or executive capacity. An 
employee who "primarily" performs the tasks necessary to produce a product or to provide services 
is not considered to be "primarily" employed in a managerial or executive capacity. See sections 
101(a)(44)(A) and (B) ofthe Act (requiring that one "primarily" perform the enumerated managerial 
or executive duties); see also Matter of Church Scientology International, 19 I&N Dec. 593, 604 
(Comm'r 1988). 

Despite the Petitioner's staffing increase since commencing its operations, which likely relieved the 
Beneficiary from having to perform certain operational tasks, the record does not establish that the 
current staffing composition effectively relieves the Beneficiary from having to allocate his time 
primarily to the Petitioner's non-qualifying operational tasks. Rather, the very fact that the 
Beneficiary claimed that he is training his current staff to take over the task of regularly meeting 
with clients and investors is in itself an indication that the task is more operational and one that the 
Beneficiary anticipates would eventually be undertaken by subordinate employees. 

Further, while the Petitioner is correct in asserting that there are no regulatory requirements that 
specify criteria regarding the training or education of the petitioner's staff members, the statutory 
requirements are clear in establishing that when the Beneficiary allocates his time primarily to the 
oversight of subordinate employees, those employees must be supervisory, professional, or 
managerial. Section 101 (a)( 44 )(A)(ii) of the Act. Here, the record does not contain any information 
regarding the educationa11eve1s of the Beneficiary's subordinates that would allow us to conclude 
that the Beneficiary oversees the work of professional employees; nor is there any evidence to 
suggest that those subordinates are supervisory or managerial, as the organizational chart does not 
show such subordinates as having subordinates of their own. 

While we acknowledge the Petitioner's claim that the Beneficiary would be employed in an 
executive capacity, where focus is placed on the direction of an organization rather than on the 
management of subordinate employees, this claim is not supported by the evidence on record. The 
statutory definition of the term "executive capacity" focuses on a person's elevated position within a 
complex organizational hierarchy, including major components or functions of the organization, and 
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that person's authority to direct the organization. Section 101(a)(44)(B) of the Act, 8 U.S.C. 
§ 1101(a)(44)(B). Under the statute, the Beneficiary must have the ability to "direct[] the 
management" and "establish[] the goals and policies" of that organization. Inherent to the definition, 
the organization must have a subordinate level of managerial employees for the beneficiary to direct 
and the beneficiary must primarily focus on the broad goals and policies of the organization rather 
than the day-to-day operations of the enterprise. An individual will not be deemed an executive 
under the statute simply because they have an executive title or because they "direct" the enterprise 
as the owner or sole manageriaL employee. The Beneficiary must also exercise "wide latitude in 
discretionary decision making" and receive only "general supervision or direction from higher level 
executives, the board of directors, or stockholders of the organization." !d. 

In the present matter, while the record indicates that the Beneficiary's placement within the 
Petitioner's organization and his heightened level of discretion over the company's operations are 
consistent with the definition of executive capacity, the record lacks evidence to establish that the 
Petitioner has a subordinate level of managerial employees who are subject to the Beneficiary's 
direction. Rather, despite evidence showing that the Beneficiary oversees subordinate employees 
who relieve him from having to carry out various operational tasks, the evidence does not establish 
that these are professional employees or that the organizational hierarchy is complex enough such 
that these employees have subordinates of their own so that their respective positions can be deemed 
managerial or supervisory in nature. While the Petitioner claims that it is still in its early stages of 
development and looks to continue expanding its organizational structure, precedent case law 
confirms that the Petitioner must establish eligibility at the time of filing the nonimmigrant visa 
petition. A visa petition may not be approved at a future date after the petitioner or beneficiary 
becomes eligible under a new set of facts. Matter ofMichelin Tire Corp., 17 I&N Dec. 248 (Reg. 
Comm'r 1978). 

In sum, based on the evidence and information provided, we find that the Petitioner did not provide 
sufficient evidence to establish that the Beneficiary's proposed employment in the United States 
would be in a qualifying managerial or executive capacity and on the basis of this finding, the instant 
petition cannot be approved. 

V. CONCLUSION 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Matter o[Otiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter ofR-K-E-, Inc., ID# 13651 (AAO Sept. 21, 2015) 


