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The Petitioner, a new office intending to operate various franchise operations, seeks to employ the 
Beneficiary in the United States as an L-1 A nonimmigrant intracompany transferee. See 
Immigration and Nationality Act (the Act) § 101(a)(15)(L), 8 U.S.C. § 1101(a)(15)(L). The 
Director, Vermont Service Center, denied the petition. The matter is now before us on appeal. The 
appeal will be dismissed. 

The Director concluded that the Petitioner did not provide sufficient evidence to establish that the 
Beneficiary's position abroad was in a qualifying managerial or executive capacity or that the 
Petitioner would support the Beneficiary in a managerial or executive capacity within one year of the 
approval of the petition. 

I. THE LAW 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the 
criteria outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must 
have employed the beneficiary in a qualifying managerial or executive capacity, or in a specialized 
knowledge capacity, for one continuous year within three years preceding the beneficiary's 
application for admission into the United States. In addition, the beneficiary must seek to enter the 
United States temporarily to continue rendering his or her services to the same employer or a 
subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge capacity. 

Section 101(a)(44)(A) ofthe Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" 
as an assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 
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(iii) if another employee or other employees are directly supervised, has the 
authority to hire and fire or recommend those as well as other personnel 
actions (such as promotion and leave authorization), or if no other employee is 
directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function 
for which the employee has authority. A first-line supervisor is not 
considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" 
as an assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function 
of the organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, 
the board of directors, or stockholders of the organization. 

In addition, the regulation at 8 C.F.R. § 214.2(l)(3)(v) states that if the petition indicates that the 
beneficiary is corning to the United States as a manager or executive to open or to be employed in a 
new office, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year 
period preceding the filing of the petition in an executive or managerial 
capacity and that the proposed employment involved executive or managerial 
authority over the new operation; and 

(C) The intended United States operation, within one year of the approval of the 
petition, will support an executive or managerial position as defined in 
paragraphs (l)(l)(ii)(B) or (C) of this section, supported by information 
regarding: 

(I) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 
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(2) The size of the United States investment and the financial ability of the 
foreign entity to remunerate the beneficiary and to commence doing 
business in the United States; and 

(3) The organizational structure ofthe foreign entity. 

II. FACTS AND PROCEDURAL HISTORY 

The Petitioner filed the Form I-129, Petition for a Nonimmigrant Worker, on July 23, 2014. The 
Petitioner submitted various supporting corporate and business documents pertaining to the 
Beneficiary's foreign and proposed employers. In a supporting statement dated July 18, 2014, the 
Petitioner discussed the Beneficiary's former and proposed positions, respectively, indicating that 
the proposed position will be that of general manager. The Petitioner provided a list of the 
Beneficiary's proposed job duties in the United States and the corresponding hourly breakdown 
indicating how much time the Beneficiary would allocate to each of the assigned job duties. The 
Petitioner also provided the foreign entity's organizational chart, indicating that the Beneficiary 
assumed the top-most position within the hierarchy, followed by an accountant, manager, and 
workers in that order of succession. 

On August 4, 2014, the Director issued a request for evidence (RFE), informing the Petitioner of 
various evidentiary deficiencies that may preclude approval of the petition. Among the issues 
addressed was that of the Beneficiary's former employment abroad. Namely, the Director noted that 
the Beneficiary's job description was overly vague and instructed the Petitioner to supplement the 
record with a more detailed account of the Beneficiary's day-to-day job duties and their respective 
time allocations. The Director further instructed the Petitioner to provide a more detailed 
organizational chart establishing that the Beneficiary was relieved from having to perform primarily 
non-qualifying job duties and that the Beneficiary's support staff was comprised of supervisory or 
professional employees. 

With regard to the Beneficiary's proposed employment in the United States, the Petitioner was asked 
to provide supporting evidence for the financial projections that were provided in its business plan, 
explaining how the cost of goods and projected revenues was determined. The Director also 
indicated that the record lacked sufficient evidence establishing the sufficiency of the U.S. 
investment or the foreign entity's ability to fund the U.S. operation and pay the Beneficiary's salary. 

In response, the Petitioner provided a statement, dated October 29, 2014, which included an hourly 
breakdown of the Beneficiary's former job duties in his position abroad and listed the names and job 
titles of his subordinates. The Petitioner also provided a revised business plan for its U.S. operation 
and discussed the foreign entity's financial ability to fund the U.S. operation and pay the 
Beneficiary's salary. 

After reviewing the record, the Director determined that the Petitioner had not established eligibility 
for the benefit sought herein and therefore issued a decision, dated November 17, 2014, denying the 
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pet1t10n. As previously indicated, the Director concluded that the Petitioner did not provide 
sufficient evidence to establish that the Beneficiary's position abroad was in a qualifying managerial 
or executive capacity or that the Petitioner would support the Beneficiary in a managerial or 
executive capacity within one year of commencing business operations. With regard to the 
Beneficiary's employment abroad, the Director found that the Petitioner provided deficient 
information about the Beneficiary's job duties and fm1her pointed to a discrepancy between the 
claimed number of hours the Beneficiary worked and the total number of hours accounted for in the 
hourly breakdown of the Beneficiary's job duties. In addressing the Petitioner's ability to support 
the Beneficiary in a managerial or executive capacity within one year of operation, the Director 
declined to take into consideration the Petitioner's projections of purchasing additional business 
operations in the future, stating that consideration will be limited to the Petitioner's business holdings 
at the time of filing. Since the Petitioner consisted of a single gas station at the time of filing, and 
did not include a or restaurant at that time, the Director stated that neither of 
those enterprises will be given consideration. That said, the Director determined that the projected 
staffing composition of the Petitioner' s gas station indicates that only a first-line supervisor would be 
needed to oversee the new office, thus indicating that the Petitioner would not support the 
Beneficiary in a qualifying managerial or executive capacity. 

The Petitioner filed an appeal on December 22, 2014, contesting the Director' s findings. 

Based on our own comprehensive review of the record and for the reasons provided in our 
discussion below, we find that the Petitioner has not provided sufficient evidence to overcome the 
chief basis for denial. 1 

III. THE ISSUES ON APPEAL 

A. Employment Abroad 

The first issue to be addressed in this decision calls for an examination of the Beneficiary' s 
employment capacity during his period of employment with the foreign entity. 

We generally commence our analysis of the Beneficiary's employment by looking first to the 
description of the Beneficiary's job duties. See 8 C.F.R. § 214.2(1)(3)(ii) . The job description must 
clearly describe the beneficiary' s job duties and indicate whether such duties were in either an 
executive or a managerial capacity. !d. Published case law has determined that the duties 
themselves will reveal the true nature of the beneficiary's employment. Fedin Bros. Co. , Ltd. v. 
Sava, 724 F. Supp. 1103 , 1108 (E.D.N.Y. 1989), aff'd, 905 F.2d 41 (2d. Cir. 1990). We will then 
consider the Beneficiary's job description within the context of the organizational structure of the 
Beneficiary's employer abroad, the existence of in-house or contractual support personnel capable of 

1 While we have considered all evidence that has been submitted into the record, we will specifically reference only 
those submissions that are relevant to the Beneficiary ' s position abroad and his proposed position with the U.S. entity. 
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relieving the Beneficiary from having to allocate his time to primarily non-qualifying operational 
tasks, and the Beneficiary's role with respect to the company's staff. 

Looking to the job description and percentage breakdown in the Petitioner's RFE response 
statement, we find that the Director made a valid point in focusing on a significant inconsistency 
between the Petitioner's claim- that the Beneficiary worked approximately 50-60 hours per week
and the hourly breakdown of job duties that was offered in the October 29, 2014 RFE response 
statement, where the Petitioner accounted for only 16.5-23 hours of the Beneficiary's time. If the 
Beneficiary performed 50-60 hours of services during his employment abroad, it is unlikely that the 
Beneficiary was primarily performing job duties within a qualifying managerial or executive 
capacity based on a job description that accounts for only 16.5-23 hours of the Beneficiary's time. 

On appeal, the Petitioner asserts that the inconsistency described above, with regard to the 
Beneficiary's hourly job duty breakdown, was the result of "auto-correct features of the word 
processor" and further asserts that it intended to show that the Beneficiary spent 12 hours per week 
managing subordinate personnel, rather than the daily 1/2 hour, as indicated in the job description. 
The Petitioner in the present matter has not established that the hourly breakdown anomaly was the 
result of "auto-correct features" as claimed. The Petitioner provides no information regarding the 
word processing device that was used to create the hourly breakdown, nor does the record contain 
any documentation that would lead us to conclude that the new claims, which the Petitioner now 
makes on appeal to address the inconsistencies described above, are true. 

The Petitioner is obligated to clarify the inconsistent and conflicting testimony by independent and 
objective evidence. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Simply asserting that the 
reported hourly breakdown was a clerical error does not qualify as independent and objective 
evidence. Going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of Sojjici, 22 I&N Dec. 158, 165 
(Comm'r 1998) (citing Matter of Treasure Crafi of California, 14 I&N Dec. 190 (Reg. Comm'r 
1972)). Furthermore, evidence that the Petitioner creates after U.S. Citizenship and Immigration 
Services (USCIS) points out the deficiencies and inconsistencies in the petition will not be 
considered independent and objective evidence. Necessarily, independent and objective evidence 
would be evidence that is contemporaneous with the event to be proven and existent at the time of 
the Director's notice. 

Further, in reviewing the Beneficiary's job description, we find that several of the listed job duties 
cannot be classified as being in either a managerial or executive capacity, as they are overly broad 
and do not disclose the necessary degree of specificity to convey an understanding of the actual tasks 
the Beneficiary performed. For instance, the Petitioner indicated that the Beneficiary was involved 
in coordinating merchandise movement and pricing. However, the Petitioner did not discuss the 
specific tasks the Beneficiary performed or the level of his involvement. The Petitioner also 
indicated that the Beneficiary allocated time to directing and coordinating financial and budget 
activities and establishing and implementing departmental goals, policies, and objectives. However, 
neither statement contains meaningful information about the Beneficiary's specific underlying tasks. 
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In other words, it is unclear what steps the Beneficiary took in order to effectively address the 
foreign entity's finances and budgets or what goals, policies, and objectives the Beneficiary 
established and implemented. In fact, while the Petitioner indicated that the goals, policies, and 
objectives were department-specific, the organizational chart that was provided with the RFE 
response did not identify any of the foreign entity's departments. In addition, while the Petitioner 
stated that the Beneficiary planned and directed sales promotions, it is unclear whether the 
Beneficiary took an active role with respect to the sales and marketing functions or, in the alternate, 
someone else within the foreign entity's organization actually carried out the sales and marketing 
tasks that the Beneficiary purportedly planned and directed. 

The definitions of executive and managerial capacity have two parts. First, the petitioner must show 
that the beneficiary performs the high level responsibilities that are specified in the definitions. 
Second, the petitioner must prove that the beneficiary primarily performs these specified 
responsibilities and does not spend a majority of his or her time on day-to-day functions. Champion 
World, Inc. v. INS, 940 F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 1991). 

Thus, in reviewing the Beneficiary's foreign job description, not only did the petitioner provide 
insufficient information that fails to account for the 50-60 weekly hours that the Beneficiary 
purportedly worked, but the Petitioner offered a job description that lacks meaningful content such 
that would enable us to determine what actual tasks the Beneficiary performed during his period of 
employment overseas and whether such tasks were of a qualifying nature. Specifics are clearly an 
important indication of whether a Beneficiary's duties are primarily executive or managerial in 
nature, otherwise meeting the definitions would simply be a matter of reiterating the regulations. 
Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. at 1108. Here, the Petitioner does not document what 
proportion of the Beneficiary's duties would be managerial functions and what proportion would be 
non-managerial. The Petitioner lists the Beneficiary's duties as including both managerial and 
administrative or operational tasks, but fails to quantify the time the Beneficiary spends on them. 
This failure of documentation is important because several of the Beneficiary's daily tasks, such as 
planning and directing the foreign entity's sales promotions, do not fall directly under traditional 
managerial duties as defined in the statute. For this reason, we cannot determine whether the 
beneficiary is primarily performing the duties of a function manager. See IKEA US, Inc. v. US. 
Dept. of Justice, 48 F. Supp. 2d 22, 24 (D.D.C. 1999). 

Finally, we note the Petitioner's contention that the Director placed "too much emphasis" on the 
discrepancies between the initial job titles of the Beneficiary's subordinate employees and the job 
titles provided in response to the RFE. Although the Petitioner's appeal brief addresses the 
inconsistency with regard to the position titles of the Beneficiary's subordinates, the explanation 
provided is not sufficient to resolve that inconsistency. It is incumbent upon the Petitioner to resolve 
any inconsistencies in the record by independent objective evidence. Any attempt to explain or 
reconcile such inconsistencies will not suffice unless the Petitioner submits competent objective 
evidence pointing to where the truth lies. Matter ofHo, 19 I&N Dec. at 591-92. 
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While we acknowledge that the Beneficiary's foreign employment possesses some of the 
characteristics that are common to someone employed within a qualifying managerial or executive 
capacity, including the Beneficiary's discretionary authority and his top-most placement within the 
foreign entity's organizational hierarchy, the deficiencies discussed above indicate that the record 
lacks sufficient supporting evidence and information, thereby effectively precluding us from finding 
that the Beneficiary was employed abroad in a qualifying managerial or executive capacity. On the 
basis of this initial conclusion, this petition cannot be approved. 

B. Petitioner's Ability to Support a Manager or Executive Within One Year of Operation 

The next issue to be addressed in this decision is whether the Petitioner provided sufficient evidence 
to establish that it would have the ability to support the Beneficiary in a qualifying managerial or 
executive capacity within one year of commencing its business operation. 

When a new business is established and commences operations, the regulations recognize that a 
designated manager or executive responsible for setting up operations will be engaged in a variety of 
activities not normally performed by employees at the executive or managerial level and that often 
the full range of managerial responsibility cannot be performed. In order to qualify for L-1 
nonimmigrant classification during the first year of operations, the regulations require the petitioner 
to disclose the business plans and the size of the United States investment, and thereby establish that 
the proposed enterprise will support an executive or managerial position within one year of the 
approval of the petition. See 8 C.F.R. § 214.2(1)(3)(v)(C). This evidence should demonstrate a 
realistic expectation that the enterprise will succeed and rapidly expand as it moves away from the 
developmental stage to full operations, where there would be an actual need for a manager or 
executive who will primarily perform qualifying duties. 

On appeal, the Petitioner asserts that the Beneficiary's key role within its organization is to "acquire 
and oversee franchise businesses" rather than focus on the daily operations of such businesses. 
However, as the Director properly pointed out in her decision, the only business that the Petitioner 
owned and operated at the time the Form I-129 was filed was a single gas station. While the 
Petitioner's business plan indicates its intention to expand the existing gas station to include a 
convenience store, this expansion would require a staff consisting of one convenience store manager, 
two gas station attendants, and one part-time convenience store clerk. Such a staff would not be 
sufficient to establish either the need or ability to employ the Beneficiary in a capacity where the 
primary portion of his time would be allocated to tasks within a qualifying managerial or executive 
capacity. Despite the Petitioner's expectation that it would acquire interest in additional franchise 
businesses after its initial year of business, this anticipated acquisition cannot be factored into our 
decision in the instant matter, where we focus on the facts and circumstances that existed at the time 
the Petitioner filed the Form I-129, and its documented plans for the first year. Even though the 
enterprise is in a preliminary stage of organizational development, the Petitioner is not relieved from 
meeting the regulatory requirements. 
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Here, given that the gas station was the Petitioner's only acquisition at the time of filing, and the 
only planned acquisition for the company's initial year of operations, our decision must take into 
account only that business's plan for expansion and whether such plans would realistically 
accommodate for someone who would primarily perform tasks within a qualifying managerial or 
executive capacity. Based on the facts and circumstances that existed at the time of filing, we find 
that the Petitioner has not established that it would not have the ability to support the Beneficiary in 
a managerial or executive capacity within one year. On the basis of this second adverse finding, the 
instant petition cannot be approved. 

IV. CONCLUSION 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, it is 
the petitioner's burden to establish eligibility for the immigration benefit sought. Section 291 of the 
Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has 
not been met. 

ORDER: The appeal will be dismissed. 

Cite as Matter ofR-G-D-, Inc., ID# 13742 (AAO Sept. 28, 2015) 
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