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The Petitioner, a gas station and convenience store business, seeks to temporarily employ the
Beneficiary as its general manager under the L-1 A nonimmigrant classification for intracompany
transferees. See Immigration and Nationality Act (the Act) section 10l(a)(15)(L), 8 U.S.C. §
1101(a)(15)(L). The L-1A classification allows a corporation or other legal entity (including its
affiliate or subsidiary) to transfer a qualifying foreign employee to the United States to work
temporarily in a managerial or executive capacity.
The Director, Vermont Service Center, denied the petitiOn. The Director concluded that the
Petitioner did not establish that: (1) it has a qualifying relationship with the Beneficiary's foreign
employer; (2) the Beneficiary would be employed in the United States in a managerial or executive
capacity; and (3) the Beneficiary has been employed abroad in a managerial or executive capacity
for at least one continuous year in the three years preceding the filing of the petition, or that his prior
experience qualifies him to perform the proposed duties in the United States.
The matter is now before us on appeal. In its appeal, the Petitioner asserts that the Director did not
properly review the submitted documentation and did not apply the preponderance of evidence
standard. The Petitioner contends that it satisfied all requirements for the requested classification.
Upon de novo review, we will dismiss the appeal.
I. LEGAL FRAMEWORK

To establish eligibility for the L-1 nonimmigrant visa classification, a qualifying organization must
have employed the Beneficiary in a managerial or executive capacity, or in a specialized knowledge
capacity, for one continuous year within three years preceding the Beneficiary's application for
admission into the United States. Section 101(a)(15)(L) of the Act. In addition, the Beneficiary
must seek to enter the United States temporarily to continue rendering his or her services to the same
employer or a subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge
capacity. !d.
The regulation at 8 C.P.R. § 214.2(1)(3) states that an individual petition filed on Form I-129,
Petition for a Nonimmigrant Worker, shall be accompanied by:
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(i)

Evidence that the petitioner and the organization which employed or will
employ the alien are qualifying organizations as defined in paragraph
(l)(l)(ii)(G) ofthis section.

(ii)

Evidence that the alien will be employed in an executive, managerial, or
specialized knowledge capacity, including a detailed description of the
services to be performed.

(iii)

Evidence that the alien has at least one continuous year of full-time
employment abroad with a qualifying organization within the three years
preceding the filing of the petition.

(iv)

Evidence that the alien's prior year of employment abroad was in a position
that was managerial, executive or involved specialized knowledge and that the
alien's prior education, training, and employment qualifies him/her to perform
the intended services in the United States; however, the work in the United
States need not be the same work which the alien performed abroad.
II. QUALIFYING RELATIONSHIP

The Director denied the petition based on a finding that the Petitioner did not establish that it has a
qualifying relationship with the Beneficiary's foreign employer.
To establish a "qualifying relationship" under the Act and the regulations, a petitioner must show
that the beneficiary's foreign employer and the proposed U.S. employer are the same employer (i.e.
one entity with "branch" offices), or related as a "parent and subsidiary" or as "affiliates." See
generally section 101(a)(15)(L) ofthe Act; 8 C.F.R. § 214.2(1).
The pertinent regulations at 8 C.F.R. § 214.2(1)( 1)(ii) define the term "qualifying organization" and
related terms as follows:
(G) QualifYing organization means a United States or foreign firm, corporation, or
other legal entity which:
(I)

Meets exactly one of the qualifying relationships specified in the
definitions of a parent, branch, affiliate or subsidiary specified in
paragraph (1)(1 )(ii) of this section;

(I)

F'arent means a firm, corporation, or other legal entity which has subsidiaries.

(J)

Branch means an operating division or office of the same organization housed
in a different location.
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(K) Subsidiary means a firm, corporation, or other legal entity of which a parent
owns, directly or indirectly, more than half of the entity and controls the entity;
or owns, directly or indirectly, half of the entity and controls the entity; or owns,
directly or indirectly, 50 percent of a 50-50 joint venture and has equal control
and veto power over the entity; or owns, directly or indirectly, less than half of
the entity, but in fact controls the entity.
(L)

Affiliate means
(1)

One of two subsidiaries both of which are owned and controlled by the
same parent or individual, or

(2)

One of two legal entities owned and controlled by the same group of
individuals, each individual owning and controlling approximately the
same share or proportion of each entity ....

A. Evidence of Record
On the L Classification Supplement to Form I-129, the Petitioner identified the Beneficiary's last
foreign employer as
and stated that the U.S. company is a subsidiary of the foreign
entity.
The Petitioner's initial evidence included:
•
•
•
•

•
•

Articles of Organization dated July 15, 2013 , which identify the Petitioner' s managmg
members as the Beneficiary and
Membership certificate no. 1 indicating that
owns a 51% interest in the
petitioning company;
Membership certificate no. 2 indicating that the Beneficiary owns a 49% interest in the
company;
2014 IRS Form 1065, Return of Partnership Income, which lists at Schedule B-1 and at
Schedule K-1 that the Beneficiary and
each own 50% of the company
and share in its profits and losses;
Seven foreign language documents pet1aining to the foreign entity; and
A partial English language translation of one of the foreign language documents (translated
as "articles of incorporation") which indicates that the Beneficiary is the foreign entity's
owner and shareholder.

The Director later issued a request for evidence (RFE). The Director advised the Petitioner that the
evidence in the record did not establish a qualifying relationship between the Beneficiary's foreign
employer and the U.S. petitioning company and requested, in part, translated documentation
establishing the ownership of the foreign entity as well as evidence to clarify the Petitioner's
ownership. The Director observed that, according to the Petitioner' s tax return, the Beneficiary and
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another individual own the U.S. company, which was inconsistent with the Petitioner's claim that it
is a subsidiary of the foreign entity.
In response, the Petitioner stated that the Beneficiary is an owner of both the U.S. and foreign
entities. The Petitioner emphasized that it submitted its articles of organization which identify the
Beneficiary as its managing member, and stated that " [t]he fact that tax returns for the Company list
is purely an accounting/tax issue about who derives income/profits from the
Company."
The Petitioner also submitted full English translations of the previously submitted foreign entity
company documents. A document from the
Uruguay certifies that
was registered on April 13, 2000 and has "100 Folios number 1
to 100." The Petitioner submitted several documents titled "Act of Directors" for meetings held in
May 2000 and November 2006. The Petitioner also submitted a notarized declaration of the foreign
entity indicating that the Beneficiary is the president and sole member of the board of directors. This
document also discusses the foreign entity' s constitution and notes that "the administration of the
company will be under the care of an Administrator or a Board of Directors" and "the Assembly of
Shareholders will determine one or another form of administration and the number of members of
the Board."
Finally, the Petitioner submitted a letter from
who states that he serves as legal
counsel for the Petitioner and the Beneficiary "relating to certain real estate transactions."
indicates that he personally reviewed documentation relating to the Petitioner and
Beneficiary and to the best of his knowledge and belief, the Beneficiary " is a true and correct owner
of [the Petitioner] along with [the foreign entity]."
In denying the petition, the Director found that the Petitioner had not resolved the inconsistencies in
the record regarding its ownership and had not submitted sufficient evidence in support of its claim
that the Beneficiary is the sole owner of the foreign entity. Accordingly, the Director found that the
record did not establish that there is either a parent-subsidiary or an affiliate relationship between the
two companies. The Director further noted that the Petitioner operates an
branded gas station
and found that '
maintains control ... over the sale of gasoline at the Petitioner's gas station;
and as such, it cannot be determined who and/or what entity has control of the U.S. entity."
On appeal, the Petitioner asserts that it has provided "more than ample evidence on this point of who
owns the foreign entity and the fact that it owns the U.S. company." The Petitioner emphasizes that
its membership certificates, tax returns and articles of organization show that the foreign entity and
the Beneficiary together own 100% of the company and contends that the Director erred by finding
that
exerts any control over the Petitioner. Finally, the Petitioner asserts that the Director
ignored the letter from
a licensed attorney and officer of the court, who attested to the
ownership of the two entities.
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B. Analysis
Upon review of the petition and the evidence of record, including materials submitted in support of
the appeal, we conclude that the Petitioner has not established that it has a qualifying relationship
with the foreign entity.
The regulation and case law confirm that ownership and control are the factors that must be
examined in determining whether a qualifying relationship exists between United States and foreign
entities for purposes of this visa classification. See Matter of Church Scientology Jnt '1, 19 I&N Dec.
593 (BIA 1988); see also Matter o.fSiemens Med. Sys., Inc., 19 I&N Dec. 362 (BIA 1986); Matter of
Hughes, 18 I&N Dec. 289 (Comm'r. 1982). In the context ofthis visa petition, ownership refers to
the direct or indirect legal right of possession of the assets of an entity with full power and authority
to control; control means the direct or indirect legal right and authority to direct the establishment,
management, and operations of an entity. Matter a_[ Church Scientology Int'l, 19 I&N Dec. at 595.
As a preliminary matter, we will withdraw the Director' s finding that the Petitioner' s dealer supply
agreement, which was made between the Petitioner and
and requires it to sell
branded gasoline, has any bearing on the qualifying relationship .between the Petitioner and
the foreign entity. The focus of this discussion will be on evidence submitted to establish the
ownership and control of the Petitioner and the Beneficiary's foreign employer.
With respect to the Petitioner's ownership, we agree with the Director that there are unresolved
discrepancies in the submitted evidence. The Petitioner claims that it is owned by the foreign entity
and submitted membership certificates showing that the forei gn entity has a majority (51 %)
ownership interest in the company, with the remaining interest owned by the Beneficiary. However,
the Petitioner' s articles of organization state that the company "shall be managed by two Managing
Members" and identifies those members as the Beneficiary and
The Petitioner
has not explained why the membership certificates, which bear the same date as the articles of
organization, were not issued to the managing members identified in its articles of organization.
The Petitioner dismisses the information contained in its 2014 IRS Form 1065 as a "tax/accounting"
issue. However, it has not otherwise addressed the inconsistency found the Form 1065, claimed that
the tax return was completed incorrectly, or provided an amended tax return. At Schedule B-1 , Part
II, where asked to identify "individuals ... owning 50% of more of the partnership," the Petitioner
listed the Beneficiary and
as 50% owners. The Petitioner did not identify the
foreign entity as an owner where asked to identify "entities owning 50% or more of the partnership."
Moreover, Schedule K-1 , Partner's Share of Income, Deductions, Credits, etc., identifies both the
Beneficiary and
as LLC member-managers who contributed and own equal capital
in the company and share equally in its profits and losses.
Therefore, neither the information in the Petitioner' s articles of organization or in its tax returns
supports its claim that it is a subsidiary of the foreign entity. The Petitioner has not resolved these
inconsistencies with independent, objective evidence pointing to where the truth lies. See Matter o.f
Ho, 19 I&N Dec. 582, 591-92 (BIA 1988).
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We acknowledge the Petitioner's claim that the Director did not review the statement from
its real estate attorney. As noted,
stated that he "reviewed documentation
relating to [the Petitioner] and [the Beneficiary]" and concluded that the Beneficiary "is a true and
correct owner of [the Petitioner], along with [the foreign entity]." However,
does not
state what documentation he reviewed to reach his conclusion, nor does he state what proportion of
ownership he believes the Beneficiary owns in each entity. Further, the Petitioner's primary claim is
that the foreign entity, not the Beneficiary, owns a majority interest in the Petitioner, and
statement does not directly support that claim.
The Director also looked to the ownership of the foreign entity to determine whether the two entities
may be related as affiliates. We agree with the Director's conclusion that the evidence submitted
does not establish the identity ofthe foreign entity's shareholders. The Petitioner initially submitted
seven foreign language documents accompanied by one summary translation of its "Articles of
Incorporation" which stated that the Beneficiary is its owner and shareholder. However, when the
Petitioner re-submitted the same foreign language documentation with full English translations, none
of the translated documents were for the foreign entity's articles of incorporation and none identified
the shareholder(s) of the company. Therefore, it appears that this initial summary translation was
not an accurate translation of whichever foreign language document it was supposed to accompany.
The record does show that the foreign entity is registered and authorized to issue 100 shares or
"folios" but the record remains devoid of evidence showing how many shares it has issued or who
owns them. While we acknowledge that the Beneficiary appears to have been appointed the sole
member of the foreign entity's board of directors in 2006, the Petitioner specifically asserts on
appeal that it never claimed that the Beneficiary's membership in the board of directors is equivalent
to ownership. Absent evidence of the foreign company's ownership, and due to the inconsistent
evidence of the Petitioner's ownership, we cannot conclude that the two entities have an affiliate
relationship.
Based on the deficiencies and inconsistencies discussed above, the Petitioner has not established that
it has a qualifying relationship with the foreign entity.
III. EMPLOYMENT IN A MANAGERIAL OR EXECUTIVE CAPACITY
The Director denied the petition based on a finding that the Petitioner did not establish that: (1) the
Beneficiary will be employed in a managerial or executive capacity; and (2) the Beneficiary has
been employed abroad in a managerial or executive capacity.
Section 101(a)(44)(A) ofthe Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity"
as "an assignment within an organization in which the employee primarily":
(i)

manages the organization, or a department, subdivision, function, or
component of the organization;
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(ii)

supervises and, controls the work of other supervisory, professional, or
managerial employees, o:t; manages an essential function within the
organization, or a department or subdivision of the organization;

(iii)

if another employee or other employees are directly supervised, has the
authority to hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee is
directly supervised, functions at a senior level within the organizational
hierarchy or with respect to the function managed; and

(iv)

exercises discretion over the day-to-day operations of the activity or function
for which the employee has authority.

Further, "[a] first-line supervisor is not considered to be acting in a managerial capacity merely by
virtue of the supervisor's supervisory duties unless the employees supervised are professional." !d.
Section 101(a)(44)(B) ofthe Act, 8 U.S.C. § 1101(a)(44)(B), defines the term"executive capacity"
as "an assignment within an organization in which the employee primarily":
(i)

.directs the management of the organization or .a major component or function
of the organization;

(ii)

establishes the goals and policies of the organization, component, or function;

(iii)

exercises wide latitude in discretionary decision-making; and

(iv)

receives only general supervision or direction from higher-level executives,
the board of directors, or stockholders of the organization.

If staffing levels are used as a factor in determining whether an individual is acting in a managerial
or executive capacity, U.S. Citizenship and Immigration Services (USCIS) must take into account
the reasonable needs of the organization, in light of the overall purpose and stage of development of
the organization. See section 101(a)(44)(C) ofthe Act.
A. U.S. Employment in a Managerial or Executive Capacity
1. Evidence of Record
On the Form I-129, the Petitioner indicated that it operates a "gas station and sundry shop"
established in 2013, with four employees at the time of filing and $703,340 in gross income.
The Petitioner submitted a letter from the foreign entity, signed by the Beneficiary, who stated that
his duties as general manager in the United States will include the following:
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•

•
•
•
•

•
•
•

•

•
•
•

Acting as the senior most executive of the U.S. company with the most broad
discretionary authority for making all financial, operational and strategic
decisions as well as broad discretionary powers over the ability to hire, fire, train,
supervise, promote and demote all subordinate staff members and employees[.]
Establishing and coordinating business opportunities for new customers and
clients[.]
Reviewing, entering into and executing all contracts on behalf of the Company[.]
Hiring, firing promoting, demoting and evaluating all management personnel. All
employees in the U.S. will report direct to [the Beneficiary].
Overseeing over all staff members, including all employees who are other
management level professionals who all report to him and are subject to his
management authority[.]
Reviewing and executing full control over all finances of the company, including
all corporate accounts[.]
Overseeing the client roster and establishing new innovative techniques for
attracting new clients and business[.]
Preparing detailed financial projections of the Company's business initiatives and
overseeing all marketing and advertising campaigns by overseeing third party
vendors[.]
Supervising international contractual negotiations and expansion of new business
in the U.S. by leveraging the resources of the U.S. Company affiliates abroad with
the Foreign Parent Company.
Planning new business initiatives[.]
Researching and implementing new business opportunities[.]
Serving as the final decision maker in all day-to-day executive operations of the
company, including financial, opetational, tactical and strategic missions.

in managerial tasks" with all administrative and
The Beneficiary stated he will engage "solely
I
clerical tasks performed by subordinate staff members, noting that the company will add to the
current staff by hiring "other professional employees and administrative staff' after his transfer. He
stated that he will not be a first-line supen;:isor as there will be "multiple layers of management
reporting to him and all professional employe:es ultimately reporting to him."
'

The Petitioner submitted a proposed organizational chart showing the Beneficiary' s proposed
position of general manager as the company' ~s senior-most position. The chart shows that he would
directly supervise an accounting manager ~
who would in tum supervise a customer
service manager~
and a sales manager 1
Finally, the chart shows "administrative
staff' reporting to
As evidence of wages paid to employees, the Petitioner provided
copies of its IRS Form 941, Employer's Quarterly Federal Tax Return, and Florida quarterly wage
reports for the last quarter of 2014 and the first two quarters of 20 15. These documents show that
the Petitioner hired
and
in December 2014 and that they have consistently
earned $1151.15 and $2040.74, respectively, per quarter. These wages average to $88.15 and
$156.98 on a weekly basis.
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In the RFE, the Director requested a more detailed description of the Beneficiary's duties along with
a breakdown of the amount of time he would spend on specific tasks. The Director also asked for a
more detailed organizational chart, information regarding the duties, educational level and salary for
all U.S. employees, and evidence of wages paid to employees for all four quarters of2015.
In response, the Petitioner reiterated that the Beneficiary will perform solely managerial tasks with
all administrative and clerical tasks to be performed by the company's current employees and
additional professional subordinates to be hired after the Beneficiary' s transfer. The Petitioner
reiterated the initial list of duties quoted above and provided the following breakdown:
•

•

•

•

•

Act as the senior executive of the Company and oversee all subordinate
departments such as sales, human resources, finances and operations (20% of
duties devoted to this task);
Prepare, review and analyze reports and engage in all financial , operational and
logistics decision-making for the daily operations of the Company; meet with
suppliers review data on the automotive and oil/gas sales industry (20% of duties
devoted to this task);
Manage and supervise other subordinate staff, meet with department heads and
other subordinate employees; hire, fire, train, promote, demote and authorize
vacation and leave of absence requests from employees (20% of duties devoted to
this task) ;
Oversee the daily tasks of the business by entering into contracts for the purchase
of additional real estate holdings to open gas stations and sundry stores; review
and execute contracts for the purchase of supplies and items needed for the
business operations (15% of duties devoted to this task);
Approve budgets for supplies, review and approve marketing plans and initiatives,
communicate with legal counsel and other professionals in order to operate the
business and makes all final business decisions (15% of duties devoted to this
task)[.]

As evidence of its expansion plans, the Petitioner provided a letter of intent to purchase property and
a letter from its real estate attorney,
indicating that the Petitioner plans to purchase the
parcel of land where its gas station is located in
Florida.
In denying the petition, the Director found that the Petitioner did not sufficiently address the
Beneficiary's intended job duties, consistently state whether the proposed position is managerial or
executive in nature, or explain how the current size and scope of the U.S. entity would support a
managerial or executive position. The Director acknowledged the Petitioner's statement that the
Beneficiary would be hiring additional staff, but emphasized that the Petitioner must establish
eligibility as of the date of filing.
On appeal, the Petitioner states that it submitted multiple detailed statements regarding the
Beneficiary' s duties, information regarding the Beneficiary' s direct reports, organizational charts
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and all other requested information. The Petitioner asserts that the Director did not review all of the
submitted evidence in reaching a determination.
2. Analysis
Upon review of the petition and the evidence of record, including the Petitioner's statement in
support of the appeal, we conclude that the Petitioner has not established that the Beneficiary will be
employed in a managerial or executive capacity in the United States.
When examining the managerial or executive capacity of the Beneficiary, we will look first to the
Petitioner's description of the job duties. See 8 C.F .R. § 214.2(1)(3)(ii). The Petitioner's description
of the job duties must clearly describe the duties to be performed by the Beneficiary and indicate
whether such duties are in a managerial or executive capacity. !d.
The definitions of managerial and executive capacity each have two parts. First, the Petitioner must
show that the Beneficiary will perform certain high-level responsibilities. Champion World, Inc. v.
INS, 940 F.2d 1533 (9th Cir. 1991) (unpublished table decision). Second, the Petitioner must prove
that the Beneficiary will be primarily engaged in managerial or executive duties, as opposed to
ordinary operational activities alongside the Petitioner's other employees. See Family Inc. v. USCIS,
469 F.3d 1313, 1316 (9th Cir. 2006); Champion World, 940 F.2d 1533.
Here, while the evidence shows that the Beneficiary would occupy the senior-most position in the
Petitioner's organizational hierarchy, the record does not support a finding that he would primarily
perform managerial or executive duties. The Petitioner provided a list of 12 duties at the time of
filing. Several of these were vague and focused on the Beneficiary's level of authority rather than on
the specific tasks he would perform. For example, the Petitioner stated that he will be "acting as the
senior most executive" with "broad discretionary" authority and power over all types of decisions, as
well as "serving as the final decision maker in all day-to-day executive operations ... including
financial, operational, tactical and strategic missions." Conclusory assertions regarding the
beneficiary's employment capacity are not sufficient. Merely repeating the language of the statute
or regulations does not satisfy the petitioner's burden of proof. See Fedin Bros. Co., Ltd. v. Sava,
724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), aff'd, 905 F. 2d 41 (2d. Cir. 1990); Avyr Associates. Inc.
v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.).
Further, other duties were not well-explained within the context of the Petitioner's business. The
Petitioner stated that the Beneficiary will be "overseeing the client roster" and "establishing and
coordinating business opportunities for new customers and clients" but it is unclear what managerial
· or executive duties would be involved or what business opportunities would be created for the
customers of ~ gas station and convenience store. Several of the Beneficiary's duties relate to
contractual and financial matters, but these duties were also poorly defined, and, as discussed below,
the evidence submitted does not demonstrate that the Petitioner's two documented part-time
employees carry out the routine duties associated with these activities, such as purchasing inventory,
handling routine banking functions, and accounts payable and receivable.
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In response to the Director's request for a more detailed description including the amount of time the
Beneficiary allocates to specific tasks, the Petitioner re-submitted the same list of 12 duties, along
with a condensed list of five duties which would account for 90% of the Beneficiary's time. This
breakdown of the Beneficiary's duties was not responsive to the Director's request for additional
details regarding his proposed daily tasks and do not provide any further insight into what he would
primarily do on a day-to-day basis within the context of the Petitioner's business. For example, the
Petitioner stated that the Beneficiary would spend 20% of his time overseeing the sales, human
resources, finance, and operations departments. However, the record shows that the Petitioner is a
retail operation with two part-time employees; there is no evidence that the company has four
distinct departments for the Beneficiary to oversee. The Petitioner stated that the Beneficiary will
"approve budgets" and "approve marketing plans" but did not identify who would prepare budgets
and marketing plans for his approval.
Further, some of the listed duties included both qualifying and non-qualifying duties. For example,
the Petitioner stated that the Beneficiary's responsibility for the company's "financial, operational
and logistics decision-making" will require 20% of his time, but will involve non-managerial duties
such as meeting with suppliers and reviewing industry data regarding the automotive and gas
industry. Similarly, the Petitio~er stated that, in overseeing the daily tasks of the business, the
beneficiary will "review and execute contracts for the purchase of supplies." Overall, the Petitioner
did not sufficiently describe the Beneficiary's proposed duties or how much of his time would be
spent on managerial duties. Absent a clear and credible breakdown of the time spent by the
Beneficiary performing his proposed duties, we cannot determine what proportion of those duties
would be managerial, nor can we deduce whether the beneficiary would primarily performing the
duties of a manager. See IKEA US, Inc. v. US Dept. of Justice, 48 F. Supp. 2d 22, 24 (D.D.C.
1999).
Beyond the required description of the job duties, USCIS reviews the totality of the record when
examining the claimed managerial or executive capacity of a beneficiary, including the company's
organizational structure, the duties of a beneficiary's subordinate employees, the presence of other
employees to relieve a beneficiary from performing operational duties, the nature of the business,
and any other factors that will contribute to understanding a beneficiary's actual duties and role in a
business.
The statutory definition of "managerial capacity" allows for both "personnel managers" and
"function managers." See sections 101(a)(44)(A)(i) and (ii) of the Act. Personnel managers are
required to primarily supervise and control the work of other supervisory, professional, or
managerial employees. The statute plainly states that a "first line supervisor is not considered to be
acting in a managerial capacity merely by virtue of the supervisor's supervisory duties unless the
employees supervised are professional."'
Section 101(a)(44)(A) of the Act; 8 C.F.R.
1

To determine whether the Beneficiary manages professional employees, we must evaluate whether the subordinate
positions require a baccalaureate degree as a minimum for entry into the field of endeavor. Cf 8 C.F.R. § 204.5(k)(2)
(defining "profession" to mean "any occupation for which a United States baccalaureate degree or its foreign equivalent
is the minimum requirement for entry into the occupation"). Section I 0 I (a)(32) of the Act, 8 U .S.C. § II 0 I (a)(32),
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§ 214.2(1)(1 )(ii)(B)( 4). If a petitioner claims that a beneficiary directly supervises other employees,
those subordinate employees must be supervisory, professional, or managerial, and the beneficiary
must have the authority to hire and fire those employees, or recommend those actions, and take other
personnel actions. Sections 101(a)(44)(A)(ii)-(iii) ofthe Act; 8 C.F.R. §§ 214.2(1)(1)(ii)(B)(2)-(3).
The Petitioner consistently states that the Beneficiary will have authority to hire, fire and supervise
subordinate personnel, refers to the Beneficiary's subordinates as managers and professionals, and
emphasizes that he will not be a first-line supervisor. However, the evidence of record does not
support these claims.
The Petitioner stated that it had four employees when it filed the petition on December 14, 2015, and
submitted an organizational chart with three employees identified, along with the Beneficiary's
proposed position. However, its state quarterly wage reports and quarterly federal tax returns
showed that it was paying wages to only two employees - identified as a sales manager and a
customer service manager- as of June 2015. The Petitioner did not provide evidence of wages paid
to the accounting manager. Further, the evidence submitted showed that both documented
employees were working on a part-time basis. Therefore, the Director requested evidence of wages
paid to all employees for the full 2015 calendar year, a summary of job duties for each employee,
salary information for each employee, and information regarding the educational requirements for
the subordinate positions.
In response to the RFE, the Petitioner simply referred the Director to the initial organizational chart.
It did not submit the requested evidence of wages paid to employees during the second half of 2015,

nor did it proyide the job duties, salaries, or educational requirements for the positions subordinate to
the Beneficiary. Failure to submit requested evidence that precludes a material line of inquiry shall
be grounds for denying the petition. 8 C.F.R. § 103.2(b)(l4).
Without this requested evidence, the Petitioner did not support its claim that it had four employees at
the time of filing or its claim that the Beneficiary's subordinates are in fact professionals or
managers. A petitioner's unsupported statements are of very limited weight and normally will be
insufficient to carry its burden of proof, particularly when supporting documentary evidence would
reasonably be available. See Matter ofSoffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter
ofTreasure Craft of Cal., 14 I&N Dec. 190 (Reg'l Comm'r 1972)); see also Matter ofChawathe, 25
I&N Dec. 369, 376 (AAO 2010). The Petitioner must support its assertions with relevant, probative,
and credible evidence. See Matter ofChawathe, 25 I&N Dec. at 376.
While we do not doubt that the Beneficiary would have authority to supervise and make personnel
decisions for the company's two employees, it is more likely than not that the "customer service
manager" and "sales manager," who work a combined total of approximately 30 hours per week
based on the submitted evidence, are performing the day-to-day duties necessary for the operation of
states that "[t]he term profession shall include but not be limited to architects, engineers, lawyers, physicians, surgeons,
and teachers in elementary or secondary schools, colleges, academies, or seminaries."
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a convenience store, such as operating a cash register and stocking merchandise, and are not
managers or professionals. Therefore, the Beneficiary's proposed supervisory duties cannot be
considered qualifying managerial duties.
The Petitioner has not established, in the alternative, that the Beneficiary will be employed primarily
as a "function manager." The term "function manager" applies generally when a beneficiary does
not supervise or control the work of a subordinate staff but instead is primarily responsible for
managing an "essential function" within the organization. See section 101(a)(44)(A)(ii) of the Act.
The term "essential function" is not defined by statute or regulation. If a petitioner claims that a
beneficiary will manage an essential function, a petitioner must clearly describe the duties to be
performed in managing the essential function, i.e., identify the function with specificity, articulate
the essential nature of the function, and establish the proportion of a beneficiary's daily duties
dedicated to managing the essential function. See 8 C.F.R. § 214.2(l)(3)(ii). In addition, a
petitioner's description of a beneficiary's daily duties must demonstrate that the beneficiary will
manage the function rather than perform the duties related to the function.
Here, the Petitioner has neither claimed nor established that the Beneficiary will manage an essential
function. The Petitioner has stated that the Beneficiary will be responsible for overseeing the
expansion of the company, but has not stated that this will be his primary responsibility or that he
will receive any assistance from company employees in researching and securing expansion
opportunities. Further, as discussed, the Petitioner has not submitted a sufficiently detailed
description of the Beneficiary's duties or any information regarding the duties performed by the
Beneficiary's subordinates and as such, we cannot determine how work would be allocated within
the company or whether the Beneficiary would be relieved from performing primarily nonqualifying duties. The evidence does not establish that the Beneficiary qualifies as a function
manager.
The statutory definition of the term "executive capacity" focuses on a person's elevated position
within a complex organizational hierarchy, including major components or functions of the
organization, and that person's authority to direct the organization. Section 101(a)(44)(B) of the
Act, 8 U.S.C. § 1101(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the
management" and "establish the goals and policies" of that organization. Inherent to the definition,
the organization must have a subordinate level of managerial employees for a beneficiary to direct
and a beneficiary must primarily focus on the broad goals and policies of the organization rather than
the day-to-day operations of the enterprise. An individual will not be deemed an executive under the
statute simply because they have an executive title or because they "direct" the enterprise as an
owner or sole managerial employee. A beneficiary must also exercise "wide latitude in discretionary
decision making" and receive only "general supervision or direction from higher level executives,
the board of directors, or stockholders of the organization." !d.
The Petitioner has referred to the Beneficiary's duties as "solely managerial" but it also states that he
will be the "top executive" in the company. The record does not support a finding that the
Beneficiary will be employed in an executive capacity. Again, while he will hold the senior position
and is an owner of the company, the record does not establish that he will primarily focus on the
13
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broad goals and policies of the organization or that the Petitioner has sufficient staff in place to
relieve him from significant involvement in the day-to-day operations of the gas station and
convenience store business.
We note that a company's size alone, without taking into account the reasonable neeqs of the
organization, may not be the determining factor in denying a visa petition for classification as a
See section 101 (a)( 44)(C) of the Act, 8 U.S.C.
multinational manager or executive.
§ 1101(a)(44)(C). However, it is appropriate for USCIS to consider the size of the petitioning
company in conjunction with other relevant factors, such as the absence of employees who would
perform the non-managerial or non-executive operations of the company, or a "shell company" that
does not conduct business in a regular and continuous manner. See. e.g., Family Inc., 469 F.3d
1313; Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). The size of a \company may be
especially relevant when USCIS notes discrepancies in the record and fails to believe that the facts
asserted are true. See Systronics, 153 F. Supp. 2d at 15.
The Petitioner operates a gas station and convenience store that is likely open for business daily for
at least ten hours. Although the Petitioner claims that it has four employees, the most recent
evidence submitted shows that it has only two employees who work on a part-time basis for a
combined total of approximately 30 hours per week. The evidence must substantiate that the duties
of the beneficiary and his or her subordinates correspond to their placement in an organization's
structural hierarchy. Here, the Petitioner did not establish that it employs an "accounting manager"
or that its two documented part-time employees are working in managerial positions as indicated by
· their job titles. Instead, the record indicates that the Beneficiary's subordinates perform the actual
day-to-day tasks of operating the gas station and convenience store, and do not work sufficient hours
to be able to relieve the Beneficiary from performing these day-to-day tasks during the many
operating hours when they are not available. Further, the record does not show that the Petitioner
employs any staff to handle purchasing, day-to-day banking and accounts, administrative and
clerical tasks. As such, the Petitioner has not shown that it has a reasonable need for the Beneficiary
to perform primarily managerial or executive duties at its current stage of development or that it can
currently support a managerial or executive position.
We acknowledge the Petitioner's claim that the Beneficiary would hire additional staff after the
petition is approved, and its plans to expand beyond the single gas station enterprise. However, the
Petitioner must establish eligibility at the time of filing the. nonimmigrant visa petition and must
continue to be eligible for the benefit through adjudication. 8 C.F.R. § 103.2(b)(l). A visa petition
may not be approved at a future date after the Petitioner or Beneficiary becomes eligible under a new
set offacts. See Matter a_[ Michelin Tire Corp., 17 I&N Dec. 248,249 (Reg'l Comm'r 1978).
Based on the deficiencies discussed above, the Petitioner has not established that the Beneficiary
will be employed in a managerial or executive capacity in the United States.
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B. Foreign Employment in a Managerial or Executive Capacity and Beneficiary's Qualifications
The Director also denied the petition, in part, based on a finding that the evidence did not establish
that the Beneficiary was employed abroad in a managerial or executive capacity for at least one year
in the three years preceding the filing of the petition or that the Beneficiary's prior education,
training, and employment qualifies him/her to perform the intended services in the United States.
Upon review of the evidence of record, including the Petitioner's statement on appeal, we will
withdraw the Director's decision with respect to this issue.
The Petitioner provided credible payroll documentation corroborating the Beneficiary' foreign
employment for well over one year, an organizational chart showing his supervision of subordinate
supervisors and a total of approximately ten staff, and payroll records corroborating the employment
of the individuals named in the organizational chart. Reviewing the submitted position description
in light of the totality of the evidence, we find that the Petitioner established by a preponderance of
the evidence that the Beneficiary performed primarily managerial duties and had sufficient staff to
relieve him from significant involvement in the day-to-day operations of the company.
Further, the evidence shows that the foreign entity operates a retail automobile parts business. While
the Petitioner is not involved in exactly the same type of business, we find no reason to doubt that
his experience with the foreign entity would qualify him to manage a gas station and convenience
store business in the United States. In fact, the record contains evidence that the Beneficiary has
already completed training related to the operation of a gas station as required by the State of
Florida.
For these reasons, we find that the Petitioner met its burden by a preponderance of the evidence and
we withdraw the Director's adverse determination with respect to the Beneficiary's qualifications
and foreign employment.
IV. CONCLUSION
The petition will be denied and the appeal dismissed for the above stated reasons, with each
considered as an independent and alternative basis for the decision. In visa petition proceedings, the
burden of proving eligibility for the benefit sought remains with the petitioner. Section 291 of the
Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N 127, 128 (BIA 2013). Here, that burden has not
been met.

ORDER:

The appeal is dismissed.
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