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The Petitioner, a transportation company, seeks to temporarily employ the Beneficiary as its business 
development manager under the L-1 A nonimmigrant classification for intracompany tqmsferees. 
See Immigration and Nationality Act (the Act) § 101(a)(15)(L), 8 U.S.C. § 1101(a)(15)(L). The 
L-1A classification allows a corporation or other legal entity (including its affiliate or subsidiary) to 
transfer a qualifying foreign employee to the United States to work temporarily in an executive or 
managerial capacity. 

The Director, California Service Center, denied the petition. The Director concluded that the 
evidence of record did not establish that the Beneficiary will be employed in a qualifying managerial 
or executive capacity. 

The matter is now before us on appeal. In its appeal, the Petitioner asserts that the Director erred in 
concluding that the Beneficiary does not qualify for the benefit sought and contends that the 
Beneficiary will manage an essential function of the petitioning company. 

Upon de novo review, we will dismiss the appeal. 

I. THE LAW 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the 
criteria outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must 
have employed the beneficiary in a qualifying managerial or executive capacity, or in a specialized 
knowledge capacity, for one continuous year within three years preceding the beneficiary's 
application for admission into the United States. In addition, the beneficiary must seek to enter the 
United States temporarily to continue rendering his or her services to the same employer or a 
subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129, 
Petition for a Nonimmigrant Worker, shall be accompanied by: 
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(i) Evidence that the petitioner and the organization which employed or will 
employ the alien are qualifying organizations as defined in paragraph 
(1)(1 )(ii)( G) ofthis section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the 
services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time 
employment abroad with a qualifying organization within the three years 
preceding the filing of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position 
that was managerial, executive or involved specialized knowledge and that the 
alien's prior education, training, and employment qualifies him/her to perform 
the intended services in the United States; however, the work in the United 
States need not be the same work which the alien performed abroad. 

II. U.S. EMPLOYMENT IN A MANAGERIAL OR EXECUTIVE CAPACITY 

The sole issue addressed by the Director is whether the Petitioner has established that the 
Beneficiary will be employed in the United States in a qualifying managerial or executive capacity. 
The Petitioner states that the Beneficiary will be employed in a managerial capacity, specifically as a 
function manager. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" 
as an assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the 
authority to hire and fire or recommend those as well as other personnel 
actions (such as promotion and leave authorization), or if no other employee is 
directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function 
for which the employee has authority. A first-line supervisor is not 
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considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 

If staffing levels are used as a factor in determining whether an individual is acting in a managerial 
or executive capacity, U.S. Citizenship and Immigration Services (USCIS) must take into account 
the reasonable needs of the organization, in light of the overall purpose and stage of development of 
the organization. See section 1 01 (a)( 44 )(C) of the Act. 

A. Facts 

The Petitioner filed the Form I-129 on May 20, 2015. The Petitioner stated on the Form I-129 that it 
is engaged in the transportation of goods, that it earned $165,000 in 2014, and that it has one current 
employee. 

The Petitioner stated in a letter dated April 18, 2015, that the Beneficiary would "fill the functional 
position of Business Development Manager" and act as the "Secretary of the Corporation and Chief 
Financial Officer." The Petitioner's sole employee and president stated that he had recently 
relinquished control of the company to the Beneficiary, and that previously he had been "doing 
management, finances, logistics and deliveries to my customers all alone." He further explained that 
the company "does transportation business, delivering goods and services nationally," that it owns 
"one truck and two transportation trailers," and that it has contracts with two "renowned brokerage 
powerhouses." 

The Petitioner's president stated that the company has had "difficulties meeting its contractual 
obligations mainly due to organizational and scheduling problems." The Petitioner indicated that 
this was due to its president being "driver of the truck, dispatcher, president, and in charge of 
finances, collections, maintenance - all in one." The president explained that he needed a 
"knowledgeable Business Development Manager and investment in the company" to "start growing, 
acquiring new trucks, new routes, new contracts, and add employees/drivers." The Petitioner stated 
that it believed that the Beneficiary was the "right person for the job." 

The Petitioner submitted the minutes of a "special stockholders' meeting" held on January 23, 2015, 
setting forth the Beneficiary's expected job duties as business development manager as follows: 

• Aggressively grow the transportation markets Nationally; develop Operational plan to 
insure business's expansion; 

• Find new contractual partners and extract more value from current ones; figuring out 
how to deliver more to customers, and finding new customers to whom to deliver to; 

• Acquire and procure new transportation equipment according to Business Plan; find 
and negotiate long-term maintenance contract to repair Corporate trucks; 

• Synchronizing the flow of services, information, and funds within the organization; 

3 



(b)(6)

Matter ojTOCA-L-, Inc. 

• Travel within the region, when required, to cultivate new and ongomg business 
development endeavors with clients; 

• Market and promote Company's transportation expertise; 
• Represent Corporation professionally and develop client relationships that result in 

large transportation project awards; 
• Develop and implement a new business model by finding direct consumer-customers, 

establishing direct routes, and avoiding third parties' intermediaries; thus potentially 
increasing revenues by minimizing commissions paid to brokers; and expediting 
deliveries by utilizing direct routes; 

• Negotiate and, if possible, to re-negotiate future and existing contract terms and 
conditions, to improve financial outcome from the contractual obligations ... ; 

• Maintain key industry and client contracts, and potentially conduct market research, 
to help leverage the Company's services into a robust sales; 

• Build and leverage relationships with existing Clients and Customer founded on trust 
and integrity to facilitate opportunities; 

• Research, Understand and Implement the fundamental drivers of transportation 
business, and the business needs of the Company's current and future customers, 
partners, and competitors; 

• Oversee new hiring activities at the Company; implement a log and verification 
system to control employees' time; 

• Implement financial system in the company to control revenues and expenses; 
establish payroll and comply with the regulations covering financial transaction; 
accounting books; 

• Improve and organization's market position and achieve financial growth; 
• Negotiate and close business deals and maintain extensive knowledge of current 

market conditions; 
• Increase sales opportunities and thereby maximize revenue for the Company; 
• Find, negotiate and sign office lease agreement; establish functional headquarters 

stuffed with appropriate modern equipment ensuring the growth of operations; 
• Manage existing clients and ensure they stay satisfied; grow and retain existing 

accounts by presenting new solutions and services to existing customers and clients. 

The Petitioner submitted its "Agreement for Motor Contract Carrier Services" dated 
2013 , with under which it provides transportation of cargo as 
requested by Further, the Petitioner provided addendums to this contract reflecting 
that its president performs the trucking services under the agreement. 

The Petitioner submitted a business plan for the years 2015 through 2018. In the business plan, the 
Petitioner projected that it would purchase a new truck and hire an additional driver in June 2015. 
Further, the plan indicated that in July 2015 the Petitioner would increase its delivery trips to twelve 
per month and that it projected it would have three trucks and drivers in operation by March 2016. 
Financial projections reflected that the Petitioner planned on spending $250 per month on "third
party accounting support," but did not indicate any other spending on independent contractors for the 
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business. The projections indicate that by 2018, the Petitioner anticipates employing the 
Beneficiary, the company president, and seven drivers. 

In addition, the Petitioner submitted a "personal statement" from the Beneficiary dated March 4, 
2015, stating that the Petitioner has "so much business opportunities; so many freight orders that [the 
president] simply cannot handle it with one truck" and "[the president] starts getting behind on his 
promises and commitments under contractual obligations to the point that no diligent work of one 
person can handle it." The Beneficiary indicated that she is "uniquely familiar with auto business, 
repairs and maintenance aspects of the business," due to her management of an auto repair business 
abroad. The Beneficiary further explained her expected duties with the Petitioner as follows: 

I believe, in order to stay in business, [the Petitioner], must start growing, 
by acquiring more trucks, hiring more drivers, establishing logistics for 
maintenance and repair, negotiating reasonable and predictable maintenance and 
repair contracts for its trucks (so every mishap would not cost a fortune because 
of urgency), establish strict financial control and audits, establish salaries and 
payroll system, lease a small office and establish a command center there, 
negotiate more favorable fees and delivery contracts, and look for new contract 
opportunities based on more favorable terms for the Company. Those are only a 
few tasks to be achieved, out of many others available, in order for the Company 
to start functioning in a way that it would allow growing. I also believe that I 
have unique capabilities to help [the president] in achieving those goals, because 
of my business experience. 

The Beneficiary further stated that she had purchased a controlling interest in the Petitioner for 
$27,000 and that she was willing to invest "up to $60,000." The Beneficiary stated that this money 
would be used "to buy immediately a second truck, to retain a new employee, so the Company could 
immediately double the number of errands it could perform." 

The Director issued a request for evidence (RFE) on June 1, 2015, stating that the evidence provided 
by the Petitioner was insufficient to establish that the Beneficiary would be employed in a qualifying 
managerial or executive capacity. The Director stated that the Petitioner had not submitted a 
description of the Beneficiary's proposed duties and noted that it appeared that the company did not 
have a sufficient organizational structure to support the Beneficiary in a qualifying managerial or 
executive capacity. The Director requested that the Petitioner submit a letter describing the 
Beneficiary's typical managerial or executive decisions, how she would make decisions on daily 
operations and function within a senior level of the organization. Further, the Director asked the 
Petitioner to submit an organizational chart identifying each employee, their job titles, duties, 
education levels, and salaries. 

In a response letter dated July 20, 2015, the Petitioner's president stated that the Beneficiary would 
be "a manager of the [an] essential function," noting that she will be responsible for "the US 
Company's growth via directing and managing the marketing, contracting, equipment acquisition, 
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hiring for growth and financing." The president indicated "that [the] daily managerial task of day
to-day operations will remain my responsibility." The Petitioner explained that the Beneficiary's 
duties would involve the following: 

GENERAL DUTIES 
Current operations of the US Company- 15% 
Managerial Duties for Foreign Enterprise- 15% 

FUNCTIONAL MANAGER TASKS - BUSINESS DEVELOPMENT MANAGER 
Financial- 20% 
Marketing- 20% 
Hiring- 5% 
Contracting- 15% 
Equipment acquisition and maintenance-} 0% 

The Petitioner provided further details regarding each of the Beneficiary's stated "functional 
manager tasks" above. For instance, the Petitioner indicated that with respect to financial tasks the 
Beneficiary would oversee a selected "CPA Company," "maintain the right of signing the checks 
and generating and approving financial transactions," and "plan, establish and manage the growth's 
budget and revenue projections. The Petitioner stated that the Beneficiary's marketing 
responsibilities would include "direct involvement by interacting with customers," "promoting the 
Corporation with the brokerage companies that offer transportation projects," overseeing "an 
independent small business marketing agency" and being "in charge of the customer relationship, 
developing guidelines for new markets, setting objectives, marketing strategy and expansion plans as 
related to new customers." With respect to contracting, the Petitioner explained that the Beneficiary 
would "review, re-negotiate and negotiate new contracts with transportation and logistics brokerage 
houses," "seek and establish direct delivery routes/contracts to avoid the intermediaries," and "set up 
a communication center." Lastly, the Petitioner indicated that the Beneficiary would "oversee the 
purchase of a new truck immediately" which would "relieve, at least in substantial part, [the 
president] and concentrate him more on the day-to-day Corporation's supervisory operating duties." 
The Petitioner stated that the Beneficiary would also "negotiate and procure the future third-party's 
one-stop auto maintenance shops to address maintenance and repair of the corporate fleet." 

In addition, the Petitioner explained that the Beneficiary would be responsible for "implementing 
Corporate's computerized system by locating, negotiating, and leasing a Corporate headquarters' 
space and acquiring required gears." The Petitioner stated that the Beneficiary "is expected to 
negotiate with the agencies specializing in offering pools of specialists required for the 
Corporation's business profile" and noted that the she "will delegate some hiring duties to 
independent staffing agencies." The Petitioner asserted that these duties can only be completed "at a 
senior management level, because the position will require certain expertise, experience, decisions 
and knowledge substantially above the front line supervisor's level." The Petitioner indicated that 
the Beneficiary would also be responsible for "assessing feasibility of opening new routes," 
"increasing number of deliveries by immediately acquiring a new truck and hiring a new driver," 
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ensure "full capacity of loads coming for deliveries both directions," and "establishing and setting up 
computer programs to control cash flow." The Petitioner stated that the Beneficiary "will remain the 
only member tasked with the function," but that "expected sustained growth will permit the 
Company to hire a middle level manager to relieve the Beneficiary from some functional tasks and 
allow her to supervise professional employees in charge of the sub-parts of the function." 

In denying the petition, the Director stated that the Beneficiary's duties were more indicative of an 
employee performing tasks necessary for the direct provision of goods and services. The Director 
found that the evidence did not reflect that the Beneficiary would oversee supervisory or 
professional subordinates and concluded that the Petitioner did not establish that the organizational 
structure of the company was sufficient to elevate the Beneficiary to a position higher than a first 
line supervisor. 

On appeal, the Petitioner emphasizes that the Beneficiary qualifies as a function manager. The 
Petitioner states that is the company "is stagnant, does not produce income, does not grow, does not 
expand, [is] disorganized and does not have clear direction" and that the Beneficiary will be tasked 
with the essential function of remedying these issues. The Petitioner acknowledges that the 
Beneficiary will perform "some" of the operational tasks of the company directly, but will delegate 
"many others" to professionals such as CP As, accounting firms, banks, marketing agencies, 
employment agencies, and attorneys. The Petitioner contends that it is not possible to "draw a line 
between" the Beneficiary's essential function and her primary performance of non-qualifying 
operational duties. 

B. Analysis 

Upon review of the petition and the evidence, and for the reasons discussed herein, the evidence of 
record does not establish that the Beneficiary will be employed in a qualifying managerial or 
executive capacity. In this case, the Petitioner specifically asserts that the Beneficiary will be 
employed as a function manager. Therefore, we will restrict our analysis to this issue. 

When examining the executive or managerial capacity of the beneficiary, we will look first to the 
Petitioner's description ofthejob duties. See 8 C.P.R.§ 214.2(1)(3)(ii). The definitions of executive 
and managerial capacity have two parts. First, the Petitioner must show that the Beneficiary 
performs the high-level responsibilities that are specified in the definitions. Second, the Petitioner 
must prove that the Beneficiary primarily performs these specified responsibilities and does not 
spend a majority of his or her time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 
1533 (Table), 1991 WL 144470 (9th Cir. July 30, 1991). 

Beyond the required description of the job duties, United States Citizenship and Immigration 
Services (USCIS) reviews the totality of the record when examining the claimed managerial or 
executive capacity of a beneficiary, including the company's organizational structure, the duties of 
the beneficiary's subordinate employees, the presence of other staff to relieve the beneficiary from 
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performing operational duties, the nature ofthe business, and any other factors that will contribute to 
understanding a beneficiary's actual duties and role in a business. 

In the current matter, the totality of the evidence indicates that the Beneficiary more likely than not 
will be primarily engaged in non-qualifying operational duties. In support of the petition, the 
Petitioner emphasized that the Beneficiary was being transferred to the United States in order to 
assist a company struggling with operational aspects, such as logistics, billing and scheduling, 
mainly due to the fact that the company's sole employee was devoted to driving its only truck and 
executing on deliveries. The Petitioner pointed out a number of non-qualifying day-to-day tasks 
related to the provision of goods and services for which the Beneficiary would be responsible, such 
as purchasing a second truck for the business, improving logistics and maintenance for the trucks, 
establishing a command center, implementing a verification log for employees, managing clients and 
presenting new solutions and services, and purchasing equipment for the company's office. Further, 
the Petitioner noted its struggles with logistics, scheduling, invoicing, and indicated that the purchase 
of an additional truck upon the Beneficiary's transfer would double its fleet, in turn, suggesting that 
the president would remain in his capacity as a truck driver. The Petitioner did not indicate that it 
would hire more than one new driver until adding a third truck in 2016. 

In contrast, the Petitioner asserted in response to the RFE that the president would be primarily 
responsible for the operational aspects of the company and that the Beneficiary would be mainly 
devoted to expansion and growth of the company. Further, the Petitioner stated that the Beneficiary 
would delegate operational aspects of the company to contractors, including CP As, marketing 
agencies, staffing agencies, and other third party professional independent contractors. In addition, 
the Petitioner emphasized that the Beneficiary's purchase of a new truck would relieve the president 
from driving and allow him to concentrate primarily on the operational duties of the business. 
However, the Petitioner did not explain who would drive its existing truck. 

The Petitioner has provided conflicting assertions regarding the president's role in the business. 
Initially, the Petitioner indicated that the president would remain in his capacity as a truck driver, 
and that the Beneficiary would be transferred to aide him in the operational aspects of the business, 
indeed, "doubling" its fleet through the acquisition of a second truck. As such, its assertion that the 
president, and not the Beneficiary, will handle all non-managerial aspects of the business is not 
supported by the evidence presented. In fact, the Petitioner stressed in support of the petition that 
the Beneficiary's improvement of operational aspects of the business was the very reason for her 
transfer. Furthermore, the Petitioner asserted in response to the RFE, contrary to assertions in 
support of the petition, that the Beneficiary would delegate most of her non-qualifying tasks to third
party contractors. A petitioner may not make material changes to a petition in an effort to make a 
deficient petition conform to USCIS requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 
(Assoc. Comm'r 1998). 

The Petitioner's assertion that the Beneficiary will delegate "many" operational tasks to independent 
contractors acknowledges that the Beneficiary needs to be relieved of performing non-qualifying 
tasks in order to qualify for the benefit sought. However, the Petitioner has not submitted any 
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supporting evidence to substantiate that the Beneficiary will be delegating tasks to contractors in the 
event the petition is approved. The Petitioner's business plan accounts for minimal anticipated 
expenses for accounting services, but includes no other projected payments to contractors or third
parties. Going on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter of Sojjici, 22 I&N Dec. 158, 165 (Comm'r 
1998) (citing Matter a/Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 1972)). 

In addition, the preponderance of the evidence indicates that the Petitioner's operations are not 
sufficient, as of the date of the petition, to allow the Beneficiary to primarily focus on qualifying 
managerial tasks. In fact, a primary basis of the Petitioner's claim is that it needs to grow and 
develop, and that this will be the Beneficiary's function. For instance, the Petitioner asserts that the 
Beneficiary will grow the company's truck fleet as necessary to allow its president to abandon his 
current truck driving duties and fulfill a role performing operational aspects of the business. As 
such, the Petitioner acknowledges that its operations are not sufficient as of the date of filing to 
support the Beneficiary in a qualifying capacity. As previously mentioned, the Petitioner indicates 
that the Beneficiary will delegate "many" of her non-qualifying tasks to independent contractors, but 
submits no supporting evidence corroborate this assertion. Therefore, the evidence indicates that the 
company is not sufficiently developed to support the Beneficiary in a qualifying managerial 
capacity. Indeed, the Petitioner asserts that the Beneficiary will build new routes, assure that trucks 
are running at full capacity, and establish a command center, but does not clearly demonstrate who 
will carry out these operational aspects. The petitioner must establish eligibility at the time of filing 
the nonimmigrant visa petition. A visa petition may not be approved at a future date after the 
petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 
17 I&N Dec. 248 (Reg. Comm'r 1978). 

The Petitioner's primary contention on appeal is that the Beneficiary qualifies as a function manager. 
The term "function manager" applies generally when a beneficiary does not supervise or control the 
work of a subordinate staff but instead is primarily responsible for managing an "essential function" 
within the organization. See section 101(a)(44)(A)(ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(ii). 
The term "essential function" is not defined by statute or regulation. If a petitioner claims that the 
beneficiary is managing an essential function, the petitioner must furnish a written job offer that 
clearly describes the duties to be performed in managing the essential function, i.e. identify the 
function with specificity, articulate the essential nature of the function, and establish the proportion 
of the beneficiary's daily duties attributed to managing the essential function. See 8 C.P.R. § 
214.2(1)(3)(ii). In addition, the petitioner's description of the beneficiary's daily duties must 
demonstrate that the beneficiary manages the function rather than performs the duties related to the 
function. An employee who "primarily" performs the tasks necessary to produce a product or to 
provide services is not considered to be "primarily" employed in a managerial or executive capacity. 
See sections 101(a)(44)(A) and (B) of the Act (requiring that one "primarily" perform the 
enumerated managerial or executive duties); see also Matter of Church Scientology International, 19 
I&N Dec. 593, 604 (Comm'r 1988). 
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In this matter, the Petitioner has not demonstrated that the Beneficiary will be employed as a 
function manager. Although we do not doubt that the Beneficiary will have responsibility for 
growing the company as its majority owner, the evidence does not establish that the Beneficiary 
would devote her time primarily to qualifying tasks if the Petition were approved. As previously 
noted, the Petitioner has presented conflicting pictures of the Beneficiary's proposed role with the 
business, first emphasizing her engagement in improving many operational aspects of the business 
and later focusing on growth and development and delegation of operational duties to independent 
contractors. As such, these conflicting assertions as to the Beneficiary's duties leave question as to 
whether she would primarily perform qualifying tasks such as contract negotiation, high level 
business development, and setting of goals and policies. Indeed, the Petitioner suggests in the 
opposite that the Beneficiary will specifically perform various non-qualifying tasks such as 
purchasing trucks, scheduling their maintenance, coordinating routes, assuring full capacity 
deliveries, installing software, and purchasing office equipment. 

The Petitioner's asserts in response to the RFE that the Beneficiary's authority alone demonstrates 
that she is acting as a function manager. However, a job title and authority alone do not demonstrate 
that a Beneficiary qualifies as a function manager. The actual duties themselves reveal the true 
nature ofthe employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), 
affd, 905 F.2d 41 (2d. Cir. 1990). Here, the Beneficiary's actual duties for the immediate future 
would include many non-managerial tasks. A visa petition may not be approved based on 
speculation of future eligibility or after the petitioner or beneficiary becomes eligible under a new set 
of facts. See Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm'r 1978); Matter of 
Katigbak, 14 I&N Dec. 45, 49 (Comm'r 1971). The Petitioner has not submitted sufficient evidence 
to demonstrate that the Beneficiary will primarily perform qualifying managerial duties as of the 
date the petition was filed. 

The Petitioner also asserts on appeal that the current matter is comparable to a recent precedent case 
issued by this office, Matter of Leacheng International, Inc., 26 I&N Dec. 532 (AAO 2015). 
However, we do not find the reference to this case persuasive. The issue in Matter of Leacheng was 
whether a petitioner could meet the regulatory definition of "doing business" by providing services 
solely to affiliated companies within its multinational organization. It is not persuasive authority in 
determining whether an L-1 beneficiary acts in a qualifying managerial or executive capacity. 

The Petitioner further suggests that a line cannot be drawn between the Beneficiary's essential 
function and her performance of non-qualifying tasks. We do not concur with this assessment. It is 
the Petitioner's burden to "draw a line" between managerial and non-managerial tasks and submit 
sufficient evidence to demonstrate that the Beneficiary will primarily allocate her time to qualifying 
managerial tasks. Regardless of the Beneficiary's position title and majority ownership of the 
company, the record is not persuasive that the Beneficiary will function at a senior level within an 
organizational hierarchy or that she would be relieved from performing non-qualifying duties 
associated with her plans to develop the newly-acquired business. Even though the enterprise is in a 
preliminary stage of organizational development, the Petitioner is not relieved from meeting the 
statutory requirements. 
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For the foregoing reasons, the Petitioner has not established that the Beneficiary will be employed in 
a qualifying managerial or executive capacity. 

III. CONCLUSION 

The appeal will be dismissed and the petition will remain denied for the above stated reasons. In 
visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 
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