
(b)(6)

DATE: JUt 0 8 2014 Office: VERMONT SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of Homeland Secur ity 
U.S. Citizenship and Immigration Services 
Administrative Appeals Ol" l" ice (A.AO) 
20 iVlassachusetts Ave., N.W., MS 20'JO 
Washington. DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(P)(iii) of the 
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(P)(iii) 

ON BEHALF OF PETITIONER: 

SELF REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) 
within 33 days of the date of this decision. Please review the Form I-290B instructions at 
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 

Ron Rosenberg 
Chief, Administrative Appeals Office 
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DISCUSSION: The Vermont Service Center Director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner filed this nonimmigrant petition seeking classification of the beneficiary under section 
101(a)(15)(P)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(P)(iii), as an artist or 
entertainer in a culturally unique program (P-3 classification). The petitioner, a media and entertainment 
business, seeks to employ the beneficiary as 2 folk music performer for approximately one year. 

The director denied the petition on the sole ground that the petitioner failed to submit a labor consultation as 
required by the regulations. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and forwarded 
the appeal to the AAO for review. On appeal, the petitioner asserts that there are no organizations in the United 
States which can issue qualified opinions regarding the validity or unique nature of the music and the 
beneficiary's performances. The petitioner also asserts that it been unsuccessful in its attempts to a consultation 
letter, and regardless, that a consultation letter is not "legally necessary." The petitioner submits a brief in support 
of the appeal. 

I. TheLaw 

Section 101(a)(15)(P)(iii) of the Act provides for classification of an alien having a foreign residence which 
the alien has no intention of abandoning who: 

(I) performs as an artist or entertainer, individually or as part of a group, or is an integral 
part of the performance of such a group, and 

(II) seeks to enter the United States temporarily and solely to perform, teach, or coach as a 
culturally unique artist or entertainer or with such a group under a commercial or 
noncommercial program that is culturally unique. 

The regulation at 8 C.F.R. § 214.2(p)(2)(ii)(D) states that all petitions for P classification shall be accompanied by 
a written consultation from a labor organization. Specifically regarding consultations, the regulation at 8 C.F.R. § 

214.2(p )(7)(i) states: 

(A) Consultation with an appropriate labor organization regarding the nature of the work to 
be done and the alien's qualifications is mandatory before a petition for P-1 , P-2, or P-3 
classification can be approved. 

(B) Except as provided in paragraph (p)(7)(i)(E) of this section, evidence of consultation shall 
be a written advisory opinion from an appropriate labor organization. 

(C) Except as provided in paragraph (p)(7)(i)(E) of this section, the petitioner shall obtain a 
written advisory opinion from an appropriate labor organization. The advisory opinion shall 
be submitted along with the petition when the petition is filed. If the advisory opinion is not 
favorable to the petitioner, the advisory opinion must set forth a specific statement of facts 
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which support the conclusion reached in the opinion. Advisory opinions must be submitted 
in writing and signed by an authorized official of the organization. 

(D) Except as provided in paragraph (p)(7)(i)(E) and (F) of this section, written evidence of 
consultation shall be included in the record of every approved petition . Consultations are 
advisory and are not binding on the Service. 

(E) In a case where the Service has determined that a petition merits expeditious handling, the 
Service shall contact the labor organization and request an advisory opinion if one is not 
submitted by the petitioner. The labor organization shall have 24 hours to respond to the 
Service's request. The Service shall adjudicate the petition after receipt of the response from 
the labor organization. The labor organization shall then furnish the Service with a written 
advisory opinion within 5 working days of the request. If the labor organization fails to 
respond within 24 hours, the Service shall render a decision on the petition without the 
advisory opinion. 

(F) In those cases where it is established by the petltwner that an appropriate labor 
organization does not exist, the Service shall render a decision on the evidence of record. 

The regulation at 8 C.P.R.§ 214.2(p)(7)(v) further states: 

Consultation requirements for P-3 in a culturally unique program. Consultation with an 
appropriate labor organization is required for P-3 petitions involving aliens in culturally 
unique programs. If the advisory opinion is favorable to the petitioner, it should evaluate the 
cultural uniqueness of the alien's skills, state whether the events are cultural in nature, and 
state whether the event or activity is appropriate for P-3 classification. If the advisory 
opinion is not favorable to the petitioner, it must also set forth a specific statement of facts 
which support the conclusion reached in the opinion. In lieu of the above, a labor 
organization may submit a letter of no objection if it has no objection to the approval of the 
petition. 

IT. Discussion 

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker, along with Form I-129 Supplement 
0/P, 0 and P Classifications Supplement to Form I-129, seeking to classify the beneficiary as an artist or 
entertainer in a culturally unique program under the P-3 classification. The petitioner stated on the Form I-129 
Supplement 0/P that it seeks to employ the beneficiary to perform "unique and very popular folk 
and historical music from South East Europe With the initial petition, the petitioner 
submitted copies of the beneficiary's passport, evidence of the beneficiary's prior P-3 status, and information 
about music. 

The director issued a request for evidence (RFE), requesting the petitioner to submit, inter alia, a written 

consultation from an appropriate labor organization. In response to the RFE, the petitioner asserted: 
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Given the complexity of the music and its history, it does not appear that there are 
any organizations in the United States which can issue qualified opinions to the US CIS 
regarding the validity or unique nature of the music and rthe beneficiary's) 
performances. However, we have anyhow requested opinion from the 

and after consultations with them they were unable to provide the opinion given the 
complexity of the task and necessary historical research needed to be performed. We enclose 
herewith a copy of our letter to the 

In support of the RPE, the petitioner submitted a letter, dated January 4, 2013, addressed to the 
requesting a consultation letter on behalf of the beneficiary. 

The director denied the petition on the sole ground that the petitioner failed to submit a labor consultation as 
required by the regulations. In the denial, the director specifically noted the petitioner's failure to submit 
documentation from the to support its assertion that the denied its request for a written consultation 
due to the complexity of the task and the necessary research, as claimed. 

On appeal, the petitioner mentions its prior attempt to obtain a written consultation from the and reasserts 
that the was "unable to provide the opinion given the complexity of the task and necessary historical 
research needed to be performed." The petitioner also states: 

We really tried hard and made every effort possible to comply with the regulations as set forth in 
the 8 CPR 214.2(p)(7), however, [we] never received any reply or document from the or 
any other organization we contacted in this matter, and we honestly and duly disclosed our 
efforts to the US CIS in our application and in our previous reply. 

However, since it is not legally necessary or required to have consultation letter obtained in order 
to receive approval of P-3 visa, if all other elements of visa application and evidence is sufficient 
and provided, we believe that the denial notice was issued in error, due to misunderstanding 
regarding our failed consultation attempts [sic]. ... 

Upon review, the petitioner's assertions are not persuasive. Contrary to the petitioner's assertion that a written 
labor consultation is "not legally necessary," the regulations make clear that a written labor consultation is 
"mandatory" and "shall" be submitted with the initial petition before a petition can be approved. 8 C.P.R. § 
214.2(p)(7)(i); 8 C.F.R. § 214.2(p)(2)(ii)(D). 

The regulation at 8 C.P.R. § 214.2(p)(7)(i) provides two limited exceptions to the written labor consultation 
requirement: 8 C.P.R. § 214.2(p)(7)(i)(E), which allows USCIS to adjudicate a petition without the written 
consultation where the petition merits expeditious handling and the labor organization does not timely respond to 
USICS's request; and 8 C.P.R. § 214.2(p)(7)(i)(P), which allows USCIS to adjudicate a petition without the 
written consultation in "cases where it is established by the petitioner that an appropriate labor organization 
does not exist." 

Here, the petitioner claims that an appropriate labor organization does not exist, but has not submitted any 
documentary evidence to support this assertion. Going on record without supporting documentary evidence is 
not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N 
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Dec. 158, 165 (Comm ' r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. 
Comm'r 1972)). 

As the director observed, the petitioner repeatedly asserts that the was "unable to provide the opinion given 
the complexity of the task and necessary historical research needed to be performed," but has submitted no 
evidence directly from the to corroborate the · claimed inability to provide the requested 
consultation. The petitioner's letter, dated January 4, 2013, addressed to the does not constitute evidence 
that the is unable to provide the requested consultation. 

We note the petitioner's claim on appeal that it "never received any reply or document from the or any 
other organization we contacted in this matter (emphasis added)." However, the petitioner did not previously 
assert nor submit any evidence to establish that it has contacted any organization(s) other than the as 
claimed. 

For the above reasons, the petitioner failed to establish that an appropriate labor organization does not exist 
pursuant to 8 C.F.R. § 214.2(p)(7)(i)(F). As the petitioner failed to submit a written consultation from a labor 
organization, the director properly denied the petition. 8 C.F.R. § 214.2(p )(7)(i); 8 C.F.R. § 214.2(p )(2)(ii)(D). 

ill. Conclusion 

The petitioner has failed to meet the evidentiary requirement of a written consultation from a labor organization 
pursuant to 8 C.F.R. § 214.2(p)(7)(i) and 8 C.F.R. § 214.2(p)(2)(ii)(D). The appeal will be dismissed. 

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration benefit 
sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). 
Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


