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Non-Precedent Decision of the
Administrative Appeals Office

MATTER OF U-A-E- CORP. DATE: NOV. 30, 2015
APPEAL OF VERMONT SERVICE CENTER DECISION

PETITION: FORM I-129, PETITION FOR A NONIMMIGRANT WORKER

The Petitioner, an entertainment organizer, seeks to classify the Beneficiaries as entertainers coming to
perform under a culturally unique program. See the Immigration and Nationality Act (the Act)
§ 101(a)(15)(P)(ii1), 8 U.S.C. § 1101(a)(15)(P)(iii). The Director, Vermont Service Center, denied
the petition. The matter is now before us on appeal. The appeal will be dismissed.

The Beneficiaries perform as the group an Albanian popular music group. The
Petitioner seeks to employ the Beneficiaries for a period of 19 days. The Director denied the petition,
concluding that the Petitioner did not establish that the Beneficiaries’ performance is culturally unique
and that their performances in the United States would be culturally unique events. On appeal, the
Petitioner asserts that the Director’s decision was in error and inconsistent with prior approvals it has
been granted on behalf of two other beneficiaries performing in the same event.

I. PERTINENT LAW AND REGULATIONS

Section 101(a)(15)(P)(iii) of the Act, provides for classification of an alien having a foreign
residence which the alien has no intention of abandoning who:

D performs as an artist or entertainer, individually or as part of a group, or is an
integral part of the performance of such a group, and

an seeks to enter the United States temporarily and solely to perform, teach, or
coach as a culturally unique artist or entertainer or with such a group under a
commercial or noncommercial program that is culturally unique.

The regulation at 8§ C.F.R. § 214.2(p)(3) provides, in pertinent part, that:
Culturally unique means a style of artistic expression, methodology, or medium which is

unique to a particular country, nation, society, class, ethnicity, religion, tribe, or other
group of persons.
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The regulation at 8 C.F.R. § 214.2(p)(3) states, in pertinent part:

Competition, event or performance means an activity such as an athletic competition,
athletic season, tournament, tour, exhibit, project, entertainment event or engagement.
Such activity could include short vacations, promotional appearances for the petitioning
employer relating to the competition, event or performance, and stopovers which are
incidental and/or related to the activity. An athletic activity or entertainment event could
include an entire season of performances. A group of related activities will also be
considered an event. :

The regulation at 8 C.F.R. § 214.2(p)(2)(ii) provides that all petitions for P classification shall be
accompanied by:

(A)  The evidence specified in the specific section of this part for the classification;

(B)  Copies of any written contracts between the petitioner and the alien beneficiary
or, if there is no written contract, a summary of the terms of the oral agreement
under which the alien(s) will be employed;

(C)  An explanation of the nature of the events or activities, the beginning and ending
dates for the events or activities, and a copy of any itinerary for the events or
activities; and

(D) A written consultation from a labor organization.

The regulation at 8 C.F.R. § 214.2(p)(6)(i) further provides:

(A) A P-3 classification may be accorded to artists or entertainers, individually or as
a group, coming to the United States for the purpose of developing, interpreting,
representing, coaching, or teaching a unique or traditional ethnic, folk, cultural,
musical, theatrical, or artistic performance or presentation.

(B)  The artist or entertainer must be coming to the United States to participate in a
cultural event or events which will further the understanding or development of
his or her art form. The program may be of a commercial or noncommercial
nature.

The regulation at 8 C.F.R. § 214.2(p)(6)(ii) states that a petition for P-3 classification shall be
accompanied by:

(A)  Affidavits, testimonials, or letters from recognized experts attesting to the
authenticity of the alien’s or group’s skills in performing, presenting, coaching,
or teaching the unique or traditional art form and giving the credentials of the
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expert, including the basis of his or her knowledge of the alien’s or group’s skill,
or

(B)  Documentation that the performance of the alien or group is culturally unique, as
evidenced by reviews in newspapers, journals, or other published materials; and

(C)  Evidence that all of the performances or presentations will be culturally unique
events.

II. FACTUAL AND PROCEDURAL HISTORY

The Petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker, on February 11, 2015. In the
initial letter submitted in support of the petition, the Petitioner explained that it is a business engaged in
“organizing and managing entertainment parties and concerts for the Albanian community living in
[the] Ulnited] S[tates]”, and that it seeks to employ the Beneficiaries as a singing group to perform, with
other musical acts, “in a live concert for members of the Albanian -

in NY.” The Petitioner described the Beneficiaries as having recently “struck commercial
success with the song which is one of the most successful Albanian speaking songs on the
digital landscape reaching on YOUTUBE more than 9 million views within 3 months.” The Petitioner
asserted that the Beneficiaries’ performance is culturally unique because “[t]hey are coming here to
perform traditional, ethnic & folk Albanian music,” and that their concert “for the Albanian i
living in the United States” will be a culturally unique event “since it targets the Albanian community
only.”

The Petitioner summarized the Beneficiaries’ achievements as individual performers. The Beneficiary
is a well-known Albanian singer of “pop, Folk and traditional Albanian music,” who is “one of
the Top dearest artists in Albania, Kosovo & [the Former Yugoslav Republic] of Macedonia.” This
Beneficiary has won music awards, participated in TV shows, and held concerts “for the Albanian

community in Greece, Italy, Germany, Kosovo and Montenegro.” The Beneficiary
has performed on several albums and concert tours with the other Beneficiary, and the Petitioner
asserted that as a result of their close association, “they both possess unique knowledge of each other[’s]
specific needs and both have an equal and critical role in all of their performances.” The Petitioner
initially attached a signed Artist’s Engagement Contract, dated January 21, 2015, stating that the
Petitioner will employ the Beneficiaries to perform a concert at on
2013, and that they will each receive $1,000. The Petitioner also provided its contract with

as the venue for the proposed concert on March 27, 2015.

The Director issued a request for evidence (RFE) on February 20, 2015. The Director asked for
additional information to establish that the Beneficiaries are coming to the United States to participate
in a qualifying cultural event or engagement to further the understanding or development of a unique
or traditional ethnic, folk, cultural, musical, theatrical, or other art form. The Director also requested
the required written consultation from an appropriate labor organization. In response to the RFE, the
Petitioner provided the requested consultation and affirmed that the Beneficiaries are coming to the
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United States “to perform for the Albanian community their unique traditional ethnic Albanian
music (same music that has made them unique and famous in Albania) in a culturally unique
program such as the concert scheduled for The Director denied the petition solely
because the Petitioner had not shown the culturally unique nature of the Beneficiaries’ performances
and the proposed program. The Director did not raise any concern that the record lacked a
consultation. On appeal, the Petitioner asserts that the record before the Director established the
Beneficiaries’ eligibility. The Petitioner has not submitted any additional evidence in support of the
appeal.

HI. ANALYSIS

The regulation at 8 C.F.R. § 214.2(p)(6)(ii) requires that the Petitioner show that the Beneficiaries’
performance or art form is culturally unique through the submission of affidavits, testimonials, and
letters, or through published reviews of the Beneficiaries® work or other published materials.
Regardless of which form of evidence is submitted, it must establish that the Beneficiaries’ group
presents, performs, teaches, or coaches a style of artistic expression, methodology, or medium which is
unique to a particular country, nation, society, class, ethnicity, religion, tribe, or other group of persons.

A. Affidavits, Testimonials, or Letters from Recognized Experts

The regulation at 8 C.F.R. § 214.2(p)(6)(ii)(A) allows a petitioner to offer affidavits, testimonials, or
letters from recognized experts attesting to the authenticity of the beneficiary’s or group’s skills in
performing, presenting, coaching, or teaching the unique or traditional art form and giving the
credentials of the expert, including the basis of his or her knowledge of the beneficiary’s or group’s

skill. The Petitioner initially submitted testimonial letters from Founder and Executive

Director of in Germany,' and Administrator of Records in

. Albania. letter confirmed that the Beneficiary is a signed artist of a

digital music and entertainment label. characterized the as “one of
leading artists, especially after his participation as one of the interpret[er]s of the hit song

? provided two letters, one for each Beneficiary, stating that has

been the Beneficiaries” “Label Company” for several years and pays each a monthly amount
representing “the percentage that comes from the sale of his songs.”

In its response to the Director’s RFE, the Petitioner included three additional testimonial letters, from
(a music entertainment label); a singer of

Albanian popular music; and an Albanian singer and record producer.

described the Beneficiaries as “one of the most well[-Jknown groups/performers of Albanian music in

Albania and in [the] ) and he praised their entertainment style as always representing “a nice

surprise for the Albanian public.” expressed his “highest regard” for the Beneficiaries, who

does not explain his expertise is culturally unique music from Albania. The materials in the record about
reveal that it is one of the largest media companies in the market of online distribution, but does not
suggest it specializes in culturally unique Albanian music.
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he stated “have offered to the Albanian public here and wherever Albanians live in [the]
wonderful songs and hits from their repertory.” asserted that the Beneficiaries are “the
most well[-] known singers in today’s musical market [and are] wanted and adored by all the music
lovers in all the territories where the Albanian’s [sic] live.” The materials in the record confirm that

performs rock, soul, folk and ballads. Nothing in these exhibits suggests he performs or
otherwise has expertise in culturally unique Albanian music. Upon review, none of the above letters
testified to the authenticity of the Beneficiaries’ culturally unique skills.

Further, the Petitioner included a “no objection” letter from of the

stating that the petition and supporting documentation “establishes that [the
Beneficiaries’ group] presents a unique performance representative of the cultural heritage and musical
traditions of Albania.” (Emphasis in original.) On appeal, the Petitioner asserts that the Director did
not consider this letter. While it satisfies the Petitioner’s burden to provide a written consultation from
a labor organization pursuant to 8 C.F.R. § 214.2(p)(2)(ii)(D), it cannot be used for the dual purpose of
meeting the evidentiary requirement at 8 C.F.R. § 214.2(p)(6)(i1))(A). Consultations are advisory and
are not binding on USCIS. See 8 C.F.R. 214.2(p)(7)(i)(D). Regardless, the letter does not constitute a
letter from an expert attesting to the authenticity of the Beneficiaries’ skills in performing a unique or
traditional art form, because the letter is insufficient to demonstrate how the Beneficiaries’
performances are “unique to a particular country, nation, society, class, ethnicity, religion, tribe, or other
group of persons.” does not explain how reached this conclusion based on the
evidence submitted with the petition.

The Director concluded that while the Petitioner offered letters attesting that the Beneficiaries are well-
known Albania musicians, the letters did not satisfy the requirements of 8 C.F.R. § 214.2(p)(6)(ii)}(A)
because they did not discuss how the Beneficiaries’ duties singing Albanian songs are culturally unique.
The Director observed that “merely performing in one’s native language, in and of itself, does not
establish cultural uniqueness.” On appeal, the Petitioner emphasizes that it obtained approvals for P-3
status on behalf of two other Beneficiaries who are performers of Albanian music, to perform at the
same event and quotes from the letters referenced above.

The regulation at 8 C.F.R. § 214.2(p)(6)(ii) specifically requires “letters from recognized experts
attesting to the authenticity of the alien’s or group’s skills in performing, presenting, coaching, or
teaching the unique or traditional art form and giving the credentials of the expert, including the basis of
his or her knowledge of the alien’s or group’s skill.” As a matter of discretion, USCIS may accept
expert opinion testimony,” but may give it less weight if it is not in accord with other information in the
record or if it is in any way questionable. Matter of Caron International, Inc., 19 1&N Dec. 791, 795

? Depending on the specificity, detail, and credibility of a letter, USCIS may give the document more or less persuasive
weight in a proceeding. The Board of Immigration Appeals (the Board) has held that testimony should not be
disregarded simply because it is “self-serving.” See, e.g., Matter of S-A-, 22 1&N Dec. 1328, 1332 (BIA 2000) (citing
cases). The Board also held, however: “We not only encourage, but require the introduction of corroborative testimonial
and documentary evidence, where available.” /d. If testimonial evidence lacks specificity, detail, or credibility, there is a
greater need for the petitioner to submit corroborative evidence. Matter of Y-B-, 21 1&N Dec. 1136 (BIA 1998).
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(Comm’r 1988). USCIS is ultimately responsible for making the final determination regarding an
alien’s eligibility for the benefit sought; the submission of expert opinion letters does not create a
presumption of eligibility. Id.; see also Matter of V-K-, 24 1&N Dec. 500, n.2 (BIA 2008) (“[E]xpert
opinion testimony, while undoubtedly a form of evidence, does not purport to be evidence as to ‘fact’
but rather is admissible only if ‘it will assist the trier of fact to understand the evidence or to determine a
fact in issue.”); see also Matter of Skirball Cultural Center, 25 1&N Dec. 799, 805 (AAO 2012)
(holding that a petitioner bears the burden of establishing by a preponderance of the evidence that the
beneficiary’s artistic expression, while drawing from diverse influences, is unique to an identifiable
group of persons with a distinct culture; it is the weight and quality that establishes whether or not
the artistic expression is “culturally unique.”) '

In Skirball Cultural Center, which the Petitioner cites on appeal, we found sufficient scholars’ letters
explaining in detail how Klezmer music in general is the music of a specific ethnic group of people,
and how the Argentine version, which combines Eastern European roots with native Argentine
culture, produces a unique Jewish Argentine music. /d. at 802-03. The letters discussed the
Beneficiaries’ band specifically and how the band itself was culturally unique. The evidence of
record does not support the Petitioner’s affirmation that the Beneficiaries’ performance of Albanian
music is a culturally unique activity. The expert letters do not detail the culturally unique aspects of
the Beneficiaries’ duties performing Albanian music, as was the case in Skirball Cultural Center.
The letters from describe the Beneficiaries as one of the most
well-known groups performing Albanian music for Albanians both in Albania and abroad, without
mentioning any culturally unique aspects of their performance. USCIS need not accept primarily
conclusory assertions. 1756, Inc. v. The Attorney General of the United States, 745 F. Supp. 9, 15
(D.C. Dist. 1990). Accordingly, the case the Petitioner cites on appeal, Skirball Cultural Center,
25 1&N Dec. at 799, does not support approval of this petition.

As the letters do not discuss the cultural or traditional elements of the Beneficiaries’ performances, they
are not probative of the “culturally unique” nature of the Beneficiaries’ performance. The evidence of
record supports the Director’s determination that the testimonial documentation does not satisfy the
evidentiary criterion at 8 C.F.R. § 214.2(p)(6)(ii))(A).

B. Documentation that the Performance of the Foreign National or Group is Culturally Unique

The regulation at 8 CF.R. § 214.2(p)(6)(ii)(B) allows the Petitioner to offer evidence that the
Beneficiaries’ performance is culturally unique, as exemplified by reviews in newspapers, journals, or
other published materials. The Director determined that the submitted items do not meet this
evidentiary criterion, because while those exhibits establish that the Beneficiaries are well-known
Albanian performers, they do not document that the Beneficiaries’ performance is an art form culturally
unique to Albania.

The Petitioner submitted copies of photographs of a trophy from the and
an award certificate for a Public Award, which it asserts were won by Beneficiary
Upon review of the photographs, the Beneficiary name is not visible on the trophy. As
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such, this award has little probative value. In addition, the copy of the award certificate does not
show the identity of the awarding entity. Regardless, while indicative of that Beneficiary’s talent,
these awards do not demonstrate how the Beneficiaries’ performance is culturally unique.

The Petitioner also provided YouTube screen shots for several music videos by the group and in
which the Beneficiaries performed with other artists, online articles introducing video clips, articles
about the Beneficiaries from various Albanian-language publications, event posters, promotional
materials for the proposed concert, search engine results for the group’s name, songs and videos,
copies of covers of the group’s compact discs. While the Petitioner included English versions of the
articles from foreign media, the English is generated by online translation tools. In addition, the
article published on 2014, on the website

the translation is not complete. The regulation at 8 C.F.R. § 103.2(b)(3) states:
“Any document containing foreign language submitted to USCIS shall be accompanied by a full
English language translation which the translator has certified as complete and accurate, and by the
translator’s certification that he or she is competent to translate from the foreign language into
English.” Therefore, these English versions have limited probative value.

Regardless, we concur with the Director’s determination that the evidence did not satisfy the regulatory
requirements at 8 C.F.R. § 214.2(p)(6)(ii)(B), because the submitted published materials about the
Beneficiaries do not demonstrate how their performance is culturally unique. The articles that discuss
the Beneficiaries refer to the group’s increased popularity since their music video Many
articles are about Beneficiary and cover such topics as how long he has been performing, his
plans for future collaborations with other artists, his personal life , and his politics, in reference to a song
he wrote about One article lists Beneficiary as one of the
top 10 new talents in Albania following his performance of the song The articles do not,
however, illuminate how the Beneficiaries’ performance is unique to a particular country, nation,
society, class, ethnicity, religion, tribe, or other group of persons. 8 C.F.R. § 214.2(p)(3). Similarly, the
posters do not differentiate the Beneficiaries as culturally unique rather than pop performers from
Albania. One poster advertises a show at a disco club. A listing of the group’s music at

includes a “deejay remix.” While a culturally unique group could perform at a disco
club and produce a deejay remix of their music, the exhibits in the aggregate are more consistent with a
pop group, with no suggestion otherwise.

There is no evidence in the record that describes, specifically, the type of music to be performed at the
Petitioner’s concert or how the Beneficiaries’ performance will be culturally unique. The regulations
define “culturally unique” as a style of artistic expression, methodology, or medium which is unique to
a particular country, nation, society, class, ethnicity, religion, tribe, or other group of persons. 8 C.F.R.
§ 214.2(p)(3). The Petitioner bears the burden of establishing that the Beneficiaries’ artistic expression
is unique to an identifiable group of persons with a distinct culture beyond that it was performed in the
Beneficiaries’ language.

Unlike the published material in Skirball Cultural Center, 25 I&N Dec. at 803-04, none of the items in
the matter before us specify how the skills the Beneficiaries will perform in the United States, namely

7




(b)(6)
Matter of U-A-E- Corp.

the skills of singing music in the Albanian language, are culturally unique to Albania. The
regulations do not require that an art form be “traditional” in order to qualify as culturally unique.
However, nothing in Skirball Cultural Center suggests that performing in one’s own language is
sufficient to establish that the performances are culturally unique. Based on the foregoing, the
Petitioner has not submitted reviews or other published materials documenting that the Beneficiaries’
performance is culturally unique.

The Petitioner’s broad assertion that the Beneficiaries’ style of Albanian singing is an art form culturally
unique to Albania is insufficient absent supporting documentation that satisfies the evidentiary
requirements at 8 C.F.R. § 214.2(p)(6)(i1)(A) or (B). Matter of Soffici, 22 I&N Dec. 158, 165
(Comm’r 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg’l Comm’r
1972)). The petition may not be approved as the Petitioner has not submitted items to satisfy the
evidentiary requirements at 8 C.F.R. § 214.2(p)(6)(ii)(A) or (B).

C. Evidence that all of the Performances or Presentations will be Culturally Unique Events

The Director determined that the Beneficiaries’ proposed performance of Albanian music will not be a
culturally unique event pursuant to 8 C.F.R. § 214.2(p)(6)(11)(C). In support, the Petitioner submitted a
copy of its contract with and advertisements and posters for the proposed
concert. First, as discussed above, the Petitioner has not offered adequate material to confirm that the
Beneficiaries’ performance is culturally unique, as required by 8 C.F.R. §214.2(p)(6)(ii}(A) or (B).
Absent evidence that the Beneficiaries’ style of singing is culturally unique to Albania beyond their
performing in Albanian, the Petitioner cannot establish that the group’s performance of Albanian music
will be a “culturally unique” event. -

In addition, the culturally unique aspects of the Beneficiaries’ performances have not been discussed in
the record. As previously noted, although the Petitioner affirms that the Beneficiaries will participate in
an Albania-language concert, it did not submit any other information describing the nature of the event.
The Petitioner has not explained how the Beneficiaries’ Albanian music concert held at the specified
venue is a culturally unique event. The Petitioner’s general assertions, in its initial letter of support, that
that the Beneficiaries’ concert targets only the Albanian community is insufficient to establish that the
Beneficiaries’ proposed performance at the concert is a culturally unique arts program. While the
poster and advertisements for the concert list the Petitioner, which has “Albanian™ in its name, as the
sponsor, they do not otherwise characterize the event as a venue for culturally unique performances.
The Petitioner has not sufficiently indicated how the Beneficiaries’ performance in the United States
would be culturally unique to Albania or the culture of Albania. Unsupported assertions are
insufficient for purposes of meeting the burden of proof in these proceedings. Soffici, 22 I&N Dec.
at 165 (citing Treasure Craft of California, 14 1&N Dec. at 190). Based on the foregoing, the
Petitioner has not shown that the Beneficiaries’ performance w1ll be a culturally unique event, as
required by 8 C.F.R. § 214.2(p)(6)(i1)(C).
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Finally, we acknowledge the Petitioner’s statement on appeal that it has been granted a prior P-3
petition approval for two performers of Albanian music at the same event.” More specifically, the
Petitioner asserts that both petitions involved similar evidence, including the same contracts and
promotional material. The Petitioner questions why the same USCIS office reached inconsistent
conclusions.

The Director’s decision does not indicate whether she reviewed the prior approvals of the other
nonimmigrant petitions. Even if the Petitioner has been granted a P-3 petition approval for
performers of Albanian music for the same event, each petition filing is a separate proceeding with a
separate record and separate burden of proof. In making a determination of statutory eligibility, we
are limited to the information contained in the record of proceeding. See 8 C.F.R. § 103.2(b)(16)(ii).
If the previous nonimmigrant petition was approved based on the same assertions that are contained
in the current record, the approval would constitute material and gross error on the part of the
Director. Despite any number of previously approved petitions, we do not have any authority to
confer an immigration benefit when the petitioner does not meet its burden of proof in a subsequent
petition. See section 291 of the Act. We are not required to approve applications or petitions where
eligibility has not been demonstrated, merely because of prior approvals that may have been
erroneous. See, e.g. Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm’r
1988). In this case, the Petitioner has not submitted the requisite items specific to these
Beneficiaries. Based on the lack of required evidence of eligibility in the current record, the
previous approvals granted to other Beneficiaries sponsored by the petitioning organization are not
determinative.

IV. CONCLUSION

In summary, the statute requires that the Beneficiaries enter the United States solely to perform,
teach, or coach under a program that is culturally unique. Section 101(a)(15)(P)(ii1)(II) of the Act,
8 U.S.C. § 1101(a)(15)(P)(iii)(II). To obtain classification of the Beneficiaries under this section of
the Act, the Petitioner must submit evidence that all of the Beneficiaries’ performances or
presentations will be events that meet the regulatory definition of the term “culturally unique.”
8 C.FR. §§214.2(p)(3) and 214.2(p)(6)(ii)). The Petitioner did not meet these evidentiary
requirements. Accordingly, the appeal will be dismissed.

The appeal will be dismissed for the above stated reasons, with each considered as an independent
and alternate basis for the decision. In visa petition proceedings, it is the Petitioner’s burden to

? The Petitioner also asserts that the other petition was approved without a request for a written consultation from a labor
organization under 8 C.F.R. § 214.2(p)(2)(ii)(D), while in the present case the Petitioner was requested to submit such
consultation, even though both cases were filed with a request for expeditious handling. The Petitioner, however, provided
the consultation in response to the Director’s RFE and the Director did not continue to raise this issue in the denial.
Accordingly, the consultation is not an issue on appeal.
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establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361
Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed.

Cite as Matter of U-A-E- Corp., ID# 14520 (AAO Nov. 30, 2015)
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