
U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Oflee ofAdministrative Appeals MS 2090 
Washington, DC 20529-2090 

i3E.t~~j;D~~~~L (fz1eted to 
- 

i ; +  , , , :, pflarLtcted U. S. Citizenship 
I>---2 . ., - - I and Immigration 

. ,,: x r ,- ,:.XI': p f ~ s Y  
- -  Services copy pm7LXC L 

Office: PHILADELPHIA, PA Date: MAY 0 7 2009 

IN RE: Applicant: 

APPLICATION: Application for Certificate of Citizenship under Section 321 of the former Immigration 
and Nationality Act; 8 U.S.C. 5 1432 (repealed). 

ON BEHALF OF APPLICANT: 

SELF-REPRESENTED 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). &y-- 
John F. Grissom, Acting Chief 
Administrative Appeals Office 



Page 2 

DISCUSSION: The application was denied by the Field Office Director, Philadelphia, 
Pennsylvania, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The record reflects that the amlicant was born on Mav 21, 1962 in the Dominican Republic. The 
A. 

applicant's parents, as indicated in his birth certificate, &e - Ad- 
The applicant's parents were never married to each other. The applicant was admitted to 

the United States as a lawful permanent resident in 1967. The applicant's father married m 
i n  New York in 1968. The applicant's father became a U.S. citizen upon his 
naturalization in 1998. The applicant's step-mother became a U.S. citizen upon her naturalization in 
1973. The applicant presently seeks a certificate of citizenship pursuant to section 320 of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 9 1432, claiming that he acquired U.S. 
citizenship through his step-mother. 

The field office director denied the applicant's citizenship claim upon finding that the statute did not 
permit acquisition of U.S. citizenship through a step-parent. The application was denied 
accordingly. 

On appeal, the applicant maintains that he was raised by his father and step-mother, = 
See Applicant's Appeal Brief. He further states that his step-mother "accepted [him] as 

her own child.'' Id. Therefore, the applicant claims he derived U.S. citizenship upon his step- 
mother's naturalization. 

"The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth.'' Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 (9th Cir. 2000) (citations omitted). The applicant in this 
case was born in 1962. Section 321 of the former Act, 8 U.S.C. tj 1432, is the applicable law in this 
case. 1 

Section 321 of the former Act provided, in pertinent part, that: 

(a) a child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon hlfillment of the following conditions: 

' The Child Citizenship Act of 2000 (CCA) amended sections 320 and 322 of the Act, 8 U.S.C. $5  1431 and 1433, and 
repealed section 321 of the Act, 8 U.S.C. $ 1432. The CCA took effect on February 27, 2001, and benefits all persons 
who had not yet reached their 18th birthdays as of February 27,2001. See Matter ofRodriguez-Tejedor, 23 I&N Dec. 153 
(BIA 2001). Because the applicant was over 18 years of age on February 27,2001, he does not meet the age requirement 
for benefits under the CCA. The AAO notes in any event that the CCA also does not allow acquisition of U.S. 
citizenship through a step-parent. 



(1) The naturalization of both parents; or 
(2) The naturalization of the surviving parent if one of the parents is 
deceased; or 
(3) The naturalization of the parent having legal custody of the child 
when there has been a legal separation of the parents or the naturalization 
of the mother if the child was born out of wedlock and the paternity of 
the child has not been established by legitimation; and if- 
(4) Such naturalization takes place while said child is under the age of 18 
years; and 
(5) Such child is residing in the United States pursuant to a lawhl admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (2) or (3) of this subsection, or thereafter begins to 
reside permanently in the United States while under the age of 18 years. 

The definition of "child applicable to the citizenship and nationality provisions in Title I11 of the 
Act is contained in section 101 (c) of the Act, 8 U.S.C. 3 11 01 (c), and provides as follows: 

... an unmarried person under twenty-one years of age and includes a child legitimated under 
the law of the child's residence or domicile, or under the law of the father's residence or 
domicile, whether in the United Sates or elsewhere, and except as otherwise provided in 
section 320 and 321 of the title 111, a child adopted in the United States, if such legitimation 
or adoption takes place before the child reaches the age of 16 years . . . and the child is in the 
legal custody of the legitimating or adopting parent or parents at the time of such legitimation 
or adoption. 

In contrast to Section 10 1 (b) of the Act, 8 U.S.C. 1 101 (b), the definition of "child" for Title I11 
purposes does not include a "step-child." 

The applicant was admitted to the United States as a lawful permanent resident in 1967, at the age of 
five. The applicant's father became a U.S. citizen in 1998, when the applicant was over the age of 
18. The applicant's mother is not a U.S. citizen. The applicant claims that he acquired U.S. 
citizenship from his step-mother. The AAO notes that there is no evidence in the record suggesting 
that the applicant's step-mother legally adopted the applicant or that the applicant otherwise satisfies 
the requirements of section 10 1 (b)(l) of the Act, 8 U.S.C. 3 1 10 1 (b)(l). The Act does not provide 
for derivation or acquisition of U.S. citizenship through a step-parent. Therefore, the applicant 
cannot acquire U.S. citizenship from his step-mother. The AAO must conclude that the applicant 
did not acquire U.S. citizenship under any provision of the Act, including section 321 of the former 
Act, 8 U.S.C. $ 1432 (repealed). 

The applicant cites to Solis-Espinoza v. Gonzales, 401 F3d 1090 (9" Cir. 2005). See Applicant's 
Appeal Brief at 5. His reliance of this case is misplaced. First, this Ninth Circuit decision is not 
binding in this case as this matter arises within the jurisdiction of the Third Circuit Court of Appeals. 
The Ninth Circuit in Solis-Espinoza found that the applicant in that case was born in wedlock, and 
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was therefore legitimated as required by section 309 of the Act, 8 U.S.C. tj 1409.~ There is no claim 
here that the applicant was born in wedlock, and whether or not he was legitimated is irrelevant to 
his citizenship claim under section 321 because he is not seeking to derive citizenship through his 
natural mother. The Ninth Circuit's decision is therefore not only unpersuasive, but also not 
pertinent to the applicant's case. 

It is well established that "[tlhere must be strict compliance with all the congressionally imposed 
prerequisites to the acquisition of citizenship." Fedorenko v United States, 449 U.S. 490, 506 
(1981). 8 C.F.R. tj 341.2(c) provides that the burden of proof shall be on the claimant to establish 
the claimed citizenship by a preponderance of the evidence. The applicant is statutorily ineligible to 
acquire U.S. citizenship through his step-mother. He therefore cannot meet his burden of proof and 
the appeal will be dismissed. 

ORDER: The appeal is dismissed. 

--- 

The Ninth Circuit found that the applicant in Solis-Espinoza was born in wedlock because he was born after his natural 
father's marriage to his step-mother. The applicant in this case was born prior to his father's marriage to his step- 
mother. He was born out of wedlock. See Black's Law Dictionary (defining "born out of wedlock" as born to "parents 
[who] are not, and have not been, married to each other regardless of marital status of either parent with respect to 
another"). 


