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DISCUSSION: The application was denied by the District Director, New York, New York, and is
now before the Administrative Appeals Office (AAO) on appeal. The matter will be remanded to
the director for action consistent with this decision.

The record reflects that the applicant was born on March 18, 1968 in the Dominican Republic. The
applicant’s parents, as indicated on her birth certificate, were ||| | | | nd _ The
applicant’s parents were married in the Dominican Republic in 1965, and divorced in 1987. The
applicant’s father was born in the U.S. Virgin Islands on September 27, 1926.! The applicant seeks
a certificate of citizenship claiming that she acquired U.S. citizenship at birth through her father
pursuant to section 301(a)(7) of the former Immigration and Nationality Act (the former Act), 8
U.S.C. § 1401(a)(7).2

The district director found that the applicant had failed to establish that her father had the required
10 years of physical presence in the United States prior to her birth. Specifically, the director noted
that “the territorial limits of the United States were extended [to include the Virgin Islands] on
January 13, 1941.° The director thus concluded that she did not derive U.S. citizenship under
section 301(a)(7) of the former Act, 8 U.S.C. § 1401(a)(7).

On appeal, the applicant maintains that her father had the required physical presence in the United
States. The applicant indicates that her father resided in the U.S. Virgin Islands from 1941 to 1996.
Further, the applicant notes that she is the bearer of a valid U.S. passport.

The AAO notes that “[t]he applicable law for transmitting citizenship to a child born abroad when
one parent is a U.S. citizen is the statute that was in effect at the time of the child’s birth.” Chau v.
Immigration and Naturalization Service, 247 F.3d 1026, 1029 (9™ Cir. 2000) (citations omitted).
The applicant was born in 1968. Section 301(a)(7) of the former Act, 8 U.S.C. § 1401(a)(7), is
therefore applicable to this case.

Section 301(a)(7) of the former Act states that the following shall be nationals and citizens of the
United States at birth:

[A] person born outside the geographical limits of the United States and its outlying
possessions of parents one of whom is an alien, and the other a citizen of the United
States who, prior to the birth of such person, was physically present in the United
States or its outlying possessions for a period or periods totaling not less than ten
years, at least five of which were after attaining the age of fourteen years: Provided,
That any periods of honorable service in the Armed Forces of the United States by

! Section 306(b) of the Act, 8 U.S.C. § 1406(b), made persons born in the Virgin Islands between January 17, 1917 and
February 25, 1927 citizens of the United States as of February 25, 1927.

% Section 301(a)(7) of the former Act was re-designated as section 301(g) upon enactment of the Act of October 10,
1978, Pub. L. 95-432, 92 Stat. 1046.

? The Nationality Act of 1940 first defined the term “United States” to include the Virgin Islands. See Section 101(d) of
the Nationality Act of 1940.



such citizen parent may be included in computing the physical presence requirements
of this paragraph.

Section 301(a)(7) of the former Act, 8 U.S.C. § 1401(a)(7), thus requires that the applicant establish
that her father was physically present in the United States or its outlying possessions for at least 10
years prior to March 18, 1968, five of which after September 27, 1940 (when her father turned 14

years old).

The record contains, in relevant part, a copy of the applicant’s birth certificate, the applicant’s
parents marriage and divorce certificates, the applicant’s father’s death certificate, a letter from the
U.S. Virgin Islands indicating that a record of the applicant’s father’s birth there exists, a copy of the
applicant’s and her father’s U.S. passports, a letter from the social security administration indicating
that the applicant’s father was employed in Puerto Rico and the U.S. Virgin Islands from 1965 to
1988, and school and professional records pertaining to the applicant. The applicant indicates in her
Form N-600, Application for Certificate of Citizenship, that her father resided in the United States or
its outlying possessions from 1926 to 1956, and from 1964 to 1996. There is no evidence in the
record to support the applicant’s claim that her father resided in the U.S. Virgin Islands from birth

until 1956.

The director cites INS Interpretations 301. The AAO notes that the Interpretations at 301(b)(2)
address the issue of birth abroad to a U.S. citizen parent and allow for physical presence in the U.S.
Virgin Islands as of 1917 to be counted toward the required physical presence. The Interpretation at
301(a) indicates that the term “United States™ was defined in the Nationality Act of 1940 to include,
inter alia, the U.S. Virgin Islands. The inclusion of this definition in the Nationality Act of 1940
does not mean that the U.S. Virgin Islands are only since then considered part of the United States.
Rather, the U.S. Virgin Islands has been part of the United States since 1917 and physical presence
therein after 1917 can be counted toward the statutory presence requirement. The question remains,
however, whether the applicant can establish, by a preponderance of the evidence, that her father
was physically present in the U.S. Virgin Islands as claimed.

“There must be strict compliance with all the congressionally imposed prerequisites to the
acquisition of citizenship.” Fedorenko v United States, 449 U.S. 490, 506 (1981). 8 C.F.R. §
341.2(c) provides that the burden of proof shall be on the claimant to establish the claimed
citizenship by a preponderance of the evidence. In order to meet this burden, the applicant must
submit relevant, probative and credible evidence to establish that the claim is “probably true” or
“more likely than not.” Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 1989).

The AAO finds that the record does not contain any evidence of the applicant’s father’s physical
presence in the U.S. Virgin Islands as claimed. The AAO notes that the applicant is the bearer of a
U.S. passport. In Matter of Villanueva, 19 I&N Dec. 101 (BIA 1984), the Board of Immigration
Appeals (Board) held that a valid U.S. passport is conclusive proof of U.S. citizenship. Specifically,
the Board held in Matter of Villanueva that:
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unless void on its face, a valid United States passport issued to an individual as a
citizen of the United States is not subject to collateral attack in administrative
immigration proceedings but constitutes conclusive proof of such person’s United
States citizenship.

Where, as here, the applicant has failed to establish statutory eligibility for U.S. citizenship, a Certificate
of Citizenship cannot be issued. The USCIS Adjudicator’s Field Manual at § 71.1(e) instructs that

An unexpired United States passport issued for 5 or 10 years is now considered prima facie
evidence of U.S. citizenship. Because it does not provide the actual basis upon which citizenship
was acquired or derived, the submission of additional documentation may be required or the
passport file may be requested. If after review there are differences or discrepancies between the
USCIS information and the Passport Office records which would indicate that the application
should not be approved, no action should be taken until the Passport Office has an opportunity to
review and decide whether to revoke the passport.

The matter must therefore be remanded to the director to request that the applicant submit additional
documentation to evidence her father’s physical presence in the United States or its outlying
possessions (including the U.S. Virgin Islands) before 1965. Should the applicant be unable to
provide such documentation, the director shall request the applicant’s passport file for review or
request that the Passport Office review and decide whether to revoke the applicant’s passport. The
director shall then issue a new decision which, if adverse to the applicant, shall be certified to the
AAO for review.

ORDER: The matter is remanded to the director for action consistent with this decision.



