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DISCUSSION: The application was denied by the Field Office Director, Hialeah, Florida. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The record reflects that the applicant was born on December 21, 1976 in Colombia. The applicant’s
parents are ﬂ and The applicant’s parents were married in
Nevada on August 13, 1979, and again in Colombia on November 11, 1986. They were divorced in
Florida on September 1, 1988. The applicant’s parents were awarded joint legal custody of the
applicant upon the divorce. The applicant’s father became a U.S. citizen upon his naturalization on
February 18, 1988, when the applicant was 11 years old. The applicant’s mother is not a U.S.
citizen. The applicant was admitted to the United States as a lawful permanent resident on April 25,
1990, when he was 13 years old. The applicant presently seeks a Certificate of Citizenship pursuant
to section 321 of the former Immigration and Nationality Act (the former Act), 8 U.S.C. § 1432
(repealed).

The field office director determined that the applicant could not derive U.S. citizenship solely
through his father, because the statute required that both his parents naturalize prior to his 18™
birthday. The application was accordingly denied.

On appeal, the applicant, through counsel, maintains that his parents were “legally separated” prior
to his 18™ birthday. See Brief in Support of Grant of a Certificate of Citizenship.

The Child Citizenship Act of 2000 (the CCA), Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 2000),
which took effect on February 27, 2001, amended sections 320 and 322 of the Act, and repealed
section 321 of the Act. The provisions of the CCA are not retroactive, and the amended provisions
of section 320 and 322 of the Act apply only to persons who were not yet 18 years old as of
February 27, 2001. See Matter of Rodriguez-Tejedor, 23 1&N Dec. 153 (BIA 2001). Because the
applicant was over the age of 18 on February 27, 2001, he is not eligible for the benefits of the
amended Act. Section 321 of the former Act, 8 U.S.C. § 1432, is therefore applicable in this case.

Section 321 of the former Act, stated, in pertinent part, that:
(a) A child bom outside of the United States of alien parents, or of an alien parent and a
citizen parent who has subsequently lost citizenship of the United States, becomes a
citizen of the United States upon fulfillment of the following conditions:

(1) The naturalization of both parents; or

(2) The naturalization of the surviving parent if one of the parents is
deceased; or

(3) The naturalization of the parent having legal custody of the child
when there has been a legal separation of the parents or the
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naturalization of the mother if the child was born out of wedlock and the
paternity of the child has not been established by legitimation; and if-

(4) Such naturalization takes place while said child is under the age of 18
years; and

(5) Such child is residing in the United States pursuant to a lawful admission
for permanent residence at the time of the naturalization of the parent last
naturalized under clause (2) or (3) of this subsection, or thereafter begins to
reside permanently in the United States while under the age of 18 years.

8 U.S.C. § 1431 (emphasis added).

The AAO notes that the applicant was born out of wedlock. Although his parents were later married
to each other (and divorced), they were not married at the time of the applicant’s birth.' The plain
language of section 321(a)(3) of the former Act, 8 U.S.C. § 1432(a)(3), allows for derivation of U.S.
citizenship by a child born out of wedlock only through a naturalizing mother (when paternity has
not been established by legitimation).

The AAO notes the Second Circuit’s decision in Lewis v. Gonzales, 481 F.3d 125, 130 (2nd Cir.
2007) where the court emphasized that “because the second clause of § 1432(a)(3) explicitly
provides for the circumstance in which ‘the child was born out of wedlock,” we cannot interpret the
first clause to silently recognize the same circumstance . . . .” Although the issue in the Lewis case
was whether the parents had legally separated, the analysis and logic remain the same. Where the
second clause of section 321(a)(3) explicitly provides for the mechanism for derivation of U.S.
citizenship when a child is born out of wedlock, the first clause cannot be read to provide a way
around the listed requirements.

“There must be strict compliance with all the congressionally imposed prerequisites to the
acquisition of citizenship.” Fedorenko v United States, 449 U.S. 490, 506 (1981). 8 C.F.R.
§ 341.2(c) provides that the burden of proof shall be on the claimant to establish the claimed
citizenship by a preponderance of the evidence. In order to meet this burden, the applicant must
submit relevant, probative and credible evidence to establish that the claim is “probably true” or
“more likely than not.” Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 1989). The AAO finds that
the applicant has not met his burden of proof, and his appeal will be dismissed.

ORDER: The appeal is dismissed.

' The record suggests that the applicant’s father was married to someone other than the applicant’s mother at the time of
the applicant’s birth.



