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DISCUSSION: The application was denied by the Buffalo, New York Field Office Director, and is
now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The record reflects that the applicant was born in Jamaica on May 15, 1989. The applicant’s mother
became a U.S. citizen by naturalization on July 25, 2005. The record contains no evidence that the
applicant’s father is a U.S. citizen. The applicant was admitted to the United States on September 6,
2003, as the nonimmigrant child of a lawful permanent resident awaiting the availability of an
immigrant visa.

The applicant seeks a certificate of citizenship claiming that he derived U.S. citizenship from his
mother pursuant to section 320 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1431.
The director denied the application because the applicant never became a lawful permanent resident
and was consequently tneligible to derive citizenship through his mother. On appeal, the applicant
claims that he should derive citizenship through his mother because he applied for permancnt
residence and that the law does not require him to actually adjust his status to permanent residency.

Section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. 1. No. 106-395, 114
Stat. 1631 (CCA), applies to this case because the applicant was not yet 18 years old as of the
February 27, 2001 effective date of the CCA. See Matter of Rodriguez-Tejedor, 23 1&N Dec. 153,
156 (BIA 2001} (en banc). Section 320(a} of the Act provides:

A child born outside of the United States automatically becomes a citizen of the United
States when all of the following conditions have been fulfilled:

(1) At least one parent of the child is a citizen of the United States, whether by birth or
naturalization.

(2) The child is under the age of eighteen years.

(3) The child is residing in the United States in the legal and physical custody of the
citizen parent pursuant to a lawful admission for permanent residence.

Although the applicant was under 18 when his mother naturalized, he was never admitted for
permanent residence prior to his eighteenth birthday and did not meet the requirement at section
320(a)(3) of the Act. The record shows that the applicant’s mother’s Form 1-130), Petition for Alien
Relative, filed on the applicant’s behalf, was approved in 2004, but his corresponding Form 1-485,
Application to Adjust Status to lawful permanent residency, remains pending with U.S. Citizenship
and Immigration Services (USCIS). The record further indicates that the Immigration Judge denied
the applicant’s request for adjustment of status during his removal proceedings and that the Board of
Immigration Appeals dismissed the applicant’s subsequent appeal in 2009. Because the applicant
never obtained lawful permanent resident status before turning 18, he is ineligible for derivative
citizenship under section 320(a) of the Act.
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The applicant bears the burden of proof to establish the claimed citizenship by a preponderance of
the evidence. 8 C.F.R. §320.3. Here, the applicant has not met this burden. Accordingly, the
appeal will be dismissed.

ORDER: The appeal is dismissed.




