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DISCUSSION: The application was denied by the Atlanta, Georgia Field Office Director and is
now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The record reflects that the applicant was born in China on September 15, 1992. The icant's
parents were married in 1991 and divorced in 2000 in China. The applicant’s mother, N
became a U.S. citizen upon her naturalization in 2009. The applicant’s biological father is not a U.S.
citizen. The applicant has attended boarding school in China since 2002, The applicant’s mother
has resided in the United States since 2001. The applicant seeks a Certificate of Citizenship
pursuant (o section 322 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1433.

The field office director determined that the applicant had failed to establish that she was residing
outside the United States in the physical custody of her mother because the evidence indicated that
the applicant’s mother resided in the United States without the applicant, who was attending
boarding school in China and residing with her grandmother in China when not in school. The fietd
office director therefore found that the applicant was ineligible for citizenship under section 322 of
the Act and denied the application accordingly.

On appeal, counsel asserts that the applicant’s mother has had legal and physical custody of the
applicant since her tenth birthday and that the applicant is now in the United States in her mother’s
physical custody. Counsel submits a brief and additional evidence on appeal.

Section 322 of the Act states, in pertinent part:

(a) A parent who is a citizen of the United States . . . may apply for naturalization on
behalf of a child born outside of the United States who has not acquired citizenship
automaticaily under section 320. The Attorney General [now Secretary of Homeland
Security (Secretary)] shall issue a certificate of citizenship to such applicant upon
proof, to the satisfaction of the [Secretary]|, that the following conditions have been
fulfilled:

(1) At least one parent . . . is a citizen of the United States, whether by birth or
naturalization.

(2) The United States citizen parent —
(A) has ... been physically present in the United States or its outlying

possessions for a period or periods totaling not less than five years, at
least two of which were afier attaining the age of fourteen years;

(3) The child is under the age of eighteen years.
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(4) The child 1s residing outside of the United States in the legal and physical
custody of the applicant [citizen parent] (or, if the citizen parent is deceased,
an individual who does not object to the application).

(5) The child is temporarily present in the United States pursuant to a lawtful
admission, and is maintaining such lawful status.

(b) Upon approval of the application (which may be filed from abroad) and, except as
provided in the last sentence of section 337(a), upon taking and subscribing before an
officer of the Service within the United States to the oath of allegiance required by
this Act of an applicant for naturalization, the child shall become a citizen of the
United States and shall be furnished by the Attorney General with a certificate of
citizenship.

At issue in this case is section 322(a)(4) of the Act, which requires that the applicant “be residing
outside of the United States in the legal and physical custody of” her U.S. citizen parent. Although
the applicant’s parent’s divorce decree shows that the applicant’s mother was awarded legal custody
of the applicant upon her tenth birthday in 2002, the applicant has failed to establish that she 1s
residing outside of the United States in her mother’s physical custody. On the Form N-600K,
Application for Citizenship and Issuance of Certificate under Section 322, the applicant listed her
residence in China and her mother’s residence in the United States. The record contains ample
evidence that the applicant’s mother has resided in the United States since 2001 and has made only
brief visits to China during this time. In a letter dated November 17, 2009, the applicant’s mother
explained that she and the applicant’s father decided that the applicant would attend boarding school
in China through the eleventh grade and that she “granted [her] physical custody right” to the
applicant’s grandmother and father in China. A November 16, 2009 letter from the applicant’s
Chinese boarding school confirms that she has been enrolled in the school since 2002.

On appeal, counsel contends that the applicant is now in the United States in her mother’s physical
custody and is eligible for citizenship under section 322 of the Act. The record shows that the
applicant was admitted to the United States as a nonimmigrant visitor on July 5, 2010 with
authorization to remain until January 13, 2011, but the evidence submitted on appeal fails to
establish that the applicant is residing outside of the United States in her mother’s physical custody.
Although the applicant’s mother’s 2009 letter indicated that the applicant would reside with her in
the United States after completing the eleventh grade, a July 12, 2010 letter from the applicant’s
mother states that the applicant 1s only temporarily residing with her mother “during her summer
break at her boarding school” and the record contains no evidence that the applicant has withdrawn
from her school in China. Even if the record showed that the applicant was now in the physical
custody of her mother, the relevant evidence demonstrates that the applicant’s mother has resided in
the United States since 2001." Accordingly, the evidence does not show that the applicant is residing
outside of the United States in the legal and physical custody of her mother, as required by section
322(a)(4) of the Act.

" The applicant’s mother was admitted to the United States in 2001 as a nonimmigrant student. She married a
U.S. citizen in May 2004 and became a lawful permanent resident in 2006.




Page 4

On appcal, counsel further asserts that the applicant’s mother’s statement in 2009 that she had
granted her right to physical custody to the applicant’s grandmother and father was an error due to
her limited proficiency in English and that the applicant’s mother reserved the right and always
intended for the applicant to eventually live with her in the United States. Letters from the
applicant’s father and grandmother submitted on appeal further state that the applicant’s mother has
had legal and physical custody of the applicant since 2002. The applicant’s grandmother aiso
explains that she only provided “temporary support” to the applicant while she attended boarding
school in China.

The term “residence” is defined as a person’s “place of general abode; the place of general abode of
a person means his principal, actual dwelling place in fact, without regard to intent.” Section
101(a)(33) of the Act, 8 U.S.C. § 1101(a)(33). In this case, although the intent of the applicant and
her parents may have been otherwise, the record does not demonstrate that she 1s residing abroad in
the physical custody of her mother. Accordingly, the applicant is ineligible for citizenship under
scction 322 of the Act.

The applicant bears the burden of proof in these proceedings to establish her eligibility for
citizenship. 8 C.F.R. § 322.3(b)(1). The applicant has not met her burden and the appeal will

therefore be dismissed.

ORDER: The appeal is dismissed.




