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DISCUSSION: The application was denied by the Field Office Director, Boston, Massachusetts, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record retlects that the applicant was born on October 1, 1998 in Vietnam. The applicant's 
father, became a U.S. citizen upon his naturalization on June 13, 2008. The 
applicant indicated in his Form N-600K, Application for Citizenship and Issuance of Certificate 
Under Section 322, that his parents were not married to each other. His mother, 
_is not a U.S. citizen. The applicant resides in Vietnam. He seeks a certificate of citizenship 
claiming that he acquired U.S. citizenship through his father pursuant to section 322 of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1433. 

The field director denied the applicant's claim finding that he had failed to establish that he was 
residing outside the United States in the legal and physical custody of his U.S. citizen father. The 
application was accordingly denied. 

On appeal, the applicant's father maintains that the applicant is under his physical custody. See 
Statement on the Form 1-290B, Notice of Appeal to the AAO. The applicant's father states that 
since living in the United States, he has telephoned and visited the applicant in Vietnam. Id. The 
appeal is accompanied by a written statement by the applicant's mother indicating that she receives 
monthly financial support from the applicant's father. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). Section 322 of the Act was amended by the Child Citizenship Act of 2000 (the CCA), Pub. 
L. No. 106-395, 114 Stat. 1631 (Oct. 30, 2000), which took effect on February 27, 2001. The CCA 
is not retroactive and applies only to persons who were not yet 18 years old as of February 27, 2001. 
Because the applicant was under the age of 18 on February 27, 2001, he is eligible for the benefits of 
the amended Act. See Matter oJRodriguez-Tejedor, 23 I&N Dec. 153 (BiA 2001). 

Section 322 of the Act provides, in relevant part, that: 

(a) A parent who is a citizen of the United States (or, if the citizen parent has died 
during the preceding 5 years, a citizen grandparent or citizen legal guardian) may 
apply for naturalization on behalf of a child born outside of the United States who has 
not acquired citizenship automatically under section 320. The [Secretary of 
Homeland Security] shall issue a certificate of citizenship to such applicant upon 
proof, to the satisfaction of the [Secretary of Homeland Security], that the following 
conditions have been fulfilled: 

(1) At least one parent (or, at the time of his or her death, was) is a citizen of 
the United States, whether by birth or naturalization. 
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(2) The United States citizen parent--

(A) has (or, at the time of his or her death, had) been physically present 
in the United States or its outlying possessions for a period or periods 
totaling not less than five years, at least two of which were after 
attaining the age of fourteen years; or 

(B) has (or, at the time of his or her death, had) a citizen parent who has 
been physically present in the United States or its outlying possessions 
for a period or periods totaling not less than five years, at least two of 
which were after attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

(4) The child is residing outside of the United States in the legal and physical 
custody of the applicant (or, if the citizen parent is deceased, an individual 
who does not object to the application). 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

(b) Upon approval of the application (which may be filed from abroad) and, except as 
provided in the last sentence of section 337(a), upon taking and subscribing before an 
officer of the Service within the United States to the oath of allegiance required by 
this Act of an applicant for naturalization, the child shall become a citizen of the 
United States and shall be furnished by the [Secretary of Homeland Security] with a 
certificate of citizenship. 

Section 101(c) of the Act, 8 U.S.C. § llOl(c) states, in pertinent part, that for Title III naturalization 
and citizenship purposes: 

The term "child" means an unmarried person under twenty-one years of age and 
includes a child legitimated under the law of the child's residence or domicile, or 
under the law of the father's residence or domicile, whether in the United States 
or elsewhere ... if such legitimation ... takes place before the child reaches the 
age of 16 years ... and the child is in the legal custody of the legitimating ... 
parent or parents at the time of such legitimation .... 

The record shows that the applicant was born out of wedlock. See Form N-600K, Application for 
Citizenship and Issuance of Certificate Under Section 322. At the outset, the AAO must determine 
if the applicant was legitimated under the law of the applicant's or his father's residence or domicile. 
The applicant's father resides in Georgia. Legitimation under the law of the State of Georgia is 
accomplished by intermarriage of the biological parents or by a court petition. See Code of Georgia 
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§§ 74-101, 74-103. The applicant was not legitimated under the law of the State of Georgia. 
Nevertheless, the applicant was legitimated under the law of Vietnam. According to two 2002 
advisory opinion from the Library of Congress entitled "Law and Legitimation in Vietnam:' dated 
November 7, 2003 ) and "Legitimation Law in Vietnam," dated April 18, 2002, 
( ), from 1959 to 1977, children born out of wedlock in Vietnam were considered 
illegitimate children. Legitimation required (1) official acknowledgment by either parent and (2) 
marriage of the natural parents. On March 25,1977, the Marriage and Family Law of 1960 became 
effective nationwide, later superseded by the new Marriage and Family Law of January 1987. Under 
both Marriage and Family Law of 1960 and 1987, effective March 25, 1977, children born out of 
wedlock are still considered illegitimate children. However, either parent may acknowledge the 
child or filiation may be determined by the court based on the request of the child, the child's 

or other authorized organizations, e.g., 

a minor. Therefore, the AAO finds that the applicant was legitimated. 

The question remains, however, whether the applicant is residing outside the United States in the 
legal and physical custody of his U.S. citizen father. Legal custody vests by virtue of "either a 
natural right or a court decree." See Matter of Harris, 15 I&N Dec. 39, 41 (BIA 1970). The 
regulations provide that legal custody will be presumed "[i]n the case of a biological child born out 
of wedlock who has been legitimated and currently resides with the natural parent." 8 C.F.R. § 
320.1 (defining "legal custody"). The Act defines the term "residence" as "the place of general 
abode ... his principal, actual dwelling place in fact, without regard to intent." Section 101(a)(33) 
of the Act, 8 U.s.c. § 1101(a)(33). There is no evidence in the record to indicate that the applicant 
is residing with his father. To the contrary, the applicant's father's statements and documentation 
indicate that he hopes to reside in Boston, but is currently working and residing in Georgia and that 
the applicant resides in Vietnam. Although the applicant is residing outside the United States, he is 
not in the legal and physical custody of his father. The applicant therefore cannot acquire U.S. 
citizenship through his father under section 322 of the Act. l 

"There must be strict compliance with all the congressionally imposed prereqUlsltes to the 
acquisition of citizenship." Fedorenko v United States, 449 U.S. 490, 506 (1981). The burden of 
proof is on the applicant to establish his claimed citizenship by a preponderance of the evidence. 8 
C.F.R. §§ 320.3(b)(1) and 341.2(c). The applicant has not met his burden of proof, and his appeal 
will be dismissed. 

ORDER: The appeal is dismissed. 

I The AAO notes that the applicant's father may be eligible to tile a Form 1-130, Petition for Alien Relative, 
on the applicant's behalf. Should the applicant be admitted to the United States as a lawful permanent 
resident, and residing in his father's legal and physical custody prior to his eighteenth birthday, the applicant 
may automatically acquire U.S. citizenShip under section 320 of the Act, 8 U.S.C. § 1431. 


