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DISCUSSION: The application was denied by the District Director, San Diego, California, and 
is now before the Administrative Appeals Office (AAO) on appeal. The director's decision will 
be withdrawn and the matter remanded to the director for further action consistent with this 
decision. 

~licant was born in Mexico on November 19, 1952. His mother, 
_was born on June 4, 1927 in California. The applicant seeks a certificate of citizenship 

claiming that he acquired U.S. citizenship at birth through his mother. 

The director concluded that the applicant had failed to establish eligibility for U.S. citizenship 
under section 309(a) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1409(a). The 
director noted, in relevant part, that the applicant had failed to submit any evidence of his 
mother's presence in the United States prior to his birth. The application was denied 
accordingl y . 

On appeal, the applicant, through counsel, maintains that he submitted sufficient evidence of his 
mother's U.S. residence, including her birth certificate and declaration, as well as supporting 
declarations by witnesses attesting to his mother's residence. 

"The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth." Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 (9th Cir. 2000) (citations omitted). The applicant 
was born on November 19, 1952. The Immigration and Nationality Act went into effect on 
December 24, 1952, after the applicant's birth. Section 201 of the Nationality Act of 1940 (the 
Nationality Act), Pub. L. 76-853,54 Stat 1137 (October 14, 1940), is therefore the applicable law 
in this case. 

Section 201(g) of the Nationality Act, 8 U.S.c. § 601 (g), states in pertinent part that the 
following shall be a national and citizen of the United States at birth: 

A person born outside of the United States and its outlying possessions of 
parents one of whom is a citizen of the United States who, prior to the birth of 
such person, has had ten years residence in the United States or one of its 
outlying possessions, at least five of which were after attaining the age of 
sixteen years, the other being an alien. 

Section 205 of the Nationality Act, in turn, governed the acquisition of U.S. citizenship in the 
case of out-of-wedlock children. Section 205 of the Nationality Act provided, in relevant part, 
that 

In the absence of [] legitimation or adjudication, the child, whether born 
before or after [January 14, 1941], if the mother had the nationality of the 
United States at the time of the child's birth, and had previously resided in the 
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United States or one of its outlying possessions, shall be held to have acquired 
at birth her nationality status. 

The director considered the applicant's claim under section 309 of the Act. Section 309 of the 
Act is not applicable to this case because the applicant was born prior to its effective date and 
because the applicant is claiming to have acquired U.S. citizenship through his mother, and not 
his father. The matter must therefore be remanded to the director for consideration of the 
applicant's claim under the Nationality Act, the applicable law at the time of the applicant's 
birth. The AAO notes that the record suggests that the applicant's parents were in a common law 
marriage. Should the director find that the applicant's parents were married, the applicant's 
citizenship claim would fall within the provisions of section 201(g) of the Nationality Act of 
1940. The provisions of section 205 of the Nationality Act govern acquisition of U.S. citizenship 
by out of wedlock children. The director shall also consider the applicable retention 
requirements. 1 The director shall issue a new decision which, if adverse to the applicant, shall be 
certified to the AAO for review. 

ORDER: The director's decision in this matter is withdrawn and the matter remanded to the 
director for further action consistent with this decision. 

1 Under former section 301(b) of the Act, 8 U.S.c. § 1401(b) a child who acquired citizenship at birth 
abroad must have been continuously physically present in the United States for a period of five years 

between the ages of fourteen and twenty eight in order to retain his or her U.S. citizenship. Former 
section 30I(c) of the Act, 8 U.S.c. § 1401(c), "applied the requirements of section 301(b) to persons born 
between May 24, 1934, and December 24, 1952, who were subject to, but had not complied with, and did 
not later comply with, the retention requirements of section 201(g) or (h) of the Nationality Act." See 7 
FAM 1133.5-2(c). A two-year retention requirement was later substituted retroactively in 1972. See 7 
FAM 1133.5-7. Public Law 95-432, effective October 10, 1978, subsequently repealed section 301(b) of 
the Act, and eliminated completely, the physical presence requirement for retention of U.S. citizenship. 
See 7 FAM 1133.2-2( d). However, the "[ c] hange was prospective in nature. It did not reinstate as 
citizens those who had ceased to be citizens by the operation of section 301(b) as previously in effect.'· 

Id. Thus, "[p ]ersons who were subject to section 30 I (b) and reached age 26 before October 10, 1978, 
without entering the United States to begin compliance with the retention requirements lost their 

citizenship on their 26th birthday. See 7 FAM 1133.5-13(a) and (c). The applicant's 26lh birthday was on 
November 19, 1978 and he entered the United States in 1984. 


