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DISCUSSION: The application was denied by the Field Office Director, Las Vegas, Nevada,

and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The record reflects that the applicant was born on March 2, 2003 in Mexico. The applicant’s
mother, ||| v s born in Mexico but acquired U.S. citizenship at birth through
her U.S. citizen father. The applicant’s maternal grandfather was bomn in Texas in 1945. The
applicant seeks a certificate of citizenship claiming that he derived U.S. citizenship through his
grandfather pursuant (o section 322 of the Immigration and Nationality Act (the Act), 8 US.C. §
1433,

The field office director denied the applicant’s claim upon finding that he had failed to establish
that his grandfather had the physical presence in the United States required by section 322 of the
Acl.

On appeal, the applicant maintains that his grandfather was physically present in the United
States from his birth in 1945 until 1962. The applicant submits a statement in support of the
appeal.

Section 322 of the Act was amended by the Child Citizenship Act of 2000 (CCA), Pub. L. No.
106-395, 114 Stat. 1631 (Oct. 30, 2000}, and took effect on February 27, 2001. CCA § 104. The
applicant was born in 2005; section 322 of the Act, as amended, therefore applies to his casc.

Section 322 of the Act provides that:

(a) A parent who is a citizen of the United States may apply for naturalization on
behalf of a child born outside of the United States who has not acquired
citizenship automatically under section 320. The Attorney General shall issue a
certificate of citizenship to such applicant upon proof, to the satisfaction of the
Attorney General, that the following conditions have becn fulfilled:

(1) At least one parent is a citizen of the United States, whether by birth or
naturalization.

(2) The United States citizen parent--

(A) has been physically present in the United States or its outlying
possessions for a period or periods totaling not less than five vears,
at least two of which were after attaining the age of fourteen years;
or

(B) has a citizen parent who has been physically present in the
United States or its outlying possessions for a period or periods
totaling not less than five years, at least two of which were after
attaining the age of fourteen ycars.
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(3) The child is under the age of eighteen years.

(4) The child is residing outside of the United States in the legal and
physical custody of the applicant [citizen parent] (or, if the citizen parent
is deceased, an individual who does not object to the application).

(5) The child is temporarily present in the United States pursuant to a
lawful admission, and is maintaining such lawful status.

(b) Upon approval of the application (which may be filed from abroad) and,
except as provided in the last sentence of section 337(a), upon taking and
subscribing before an officer of the Service within the United States to the oath of
allegiance required by this Act of an applicant for naturalization, the child shall
become a citizen of the United States and shall be furnished by the Attorney
General with a certificate of citizenship.

(c) Subsections (a) and (b) shall apply to a child adopted by a United States
citizen parent if the child satisfies the requirements applicable to adopted children
under section 101(b)(1).

The record indicates that the applicant’s mother acquired U.S. citizenship through her father at
birth. The applicant’s maternal grandfather was born in Texas in 1945, The evidence submitted,
however, does not establish that the applicant’s grandfather was physically present in the United
States for a five year period at least two of these years being after he attained the age of 14.

The record contains. in relevant part, the following: the applicant’s birth certificate, his parents’
marriage certificate, his mother’s birth certificate and U.S. passport, his grandfather’s birth
certificate and U.S. passport. The record also contains a letter verifying that the applicant’s
grandfather had his Bar Mitzvah ceremony in El Paso, Texas in 1958 and school records
indicating that the applicant attended school in El Paso from 1956 to 1959, and from 1961 to
1962. The field office director calculated that the days spent in school during those years, as
indicated in the school records submitted, accounted for 26 months all together. The record also
contains an affidavit from a family friend stating that the applicant’s grandfather resided in El
Paso. The affidavit does not contain any details, including dates, when the applicant’s
grandfather was purportedly residing in El Paso. The evidence submitted does not account for
five years of physical presence in the United States by the applicant’s grandfather at least two of
which were after he reached the age of 14. No additional evidence was submitted by the
applicant on appeal.

The burden in these proceedings is on the applicant to establish eligibility for U.S. citizenship by
a preponderance of the evidence. Section 341 of the Act, 8 US.C. § 1452; 8 CFR § 341.2. The
applicant in this case has failed to meet his burden of proof. The appeal will therefore be
dismissed.

ORDER: The appeal is dismissed.




