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DISCUSSION: The Application for Certificate of Citizenship (Form N-600) was denied by the
Field Office Director, Miami, Florida, and is now before the Administrative Appeals Office (AAQ)
on appeal. The appeal will be dismissed.

The record reflects that the applicant was born in Nicaragua on February 25, 1983, The applicant’s
parents, , were married In

Nicaragua in 1981. The applicant was admitted to the United States as lawful permanent resident as
of November 29, 1989. The applicant’s mother became a U.S. citizen upon her naturalization on
July 6, 1999, when the applicant was 16 years old. The applicant seeks a Certificate of Citizenship
under former section 321 of the Immigration and Nationality Act (the Act), 8 U.5.C. § 1432,
claiming that he derived citizenship through his mother.

The director determined that the applicant did not derive U.S. citizenship under former section 321
of the Act because he could not establish that both his parents were U.S. citizens. The application
was denied accordingly. On appeal, the applicant contends that he is eligible for U.S. citizenship
under section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-
395, 114 Stat. 1631 (the CCA).

The applicable law for derivative citizenship purposes is that in effect at the time the critical events
giving rise to eligibility occurred. Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005).
Section 320 of the Act, as amended by the CCA, does not apply to this case because the applicant
was not under the age of 18 on its effective date (February 27, 2001). See CCA § 104, The CCA
amendments do not apply retroactively to individuals, such as the applicant, who were already 18
years old on its effective date. See Martter of Rodriguez-Tejedor, 23 1&N Dec. 153, 156 (BIA 2001)
(en banc). Former section 321 of the Act was in effect at the time of the applicant’s mother’s
naturalization and prior to the applicant’s eighteenth birthday, and is therefore applicable 1n this case.

Former section 321(a) of the Act provided, in pertinent part:

A child born outside of the United States of alicn parents . . . becomes a citizen of the
United States upon fulfillment of the following conditions:

(1) The naturalization of both parents; or

(2) The naturalization of the surviving parent if one of the parents is
deceased; or

(3) The naturalization of the parent having legal custody of the child when
there has been a legal separation of the parents or the naturalization of the
mother if the child was born out of wedlock and the paternity of the child has
not been established by legitimation ; and if

(4) Such naturalization takes place while such child 1s unmarried and under
the age of eighteen years; and
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(5) Such child 1s residing in the United States pursuant to a lawful
admission for permanent residence at the time of the naturalization of the
parent last naturalized under clause (1) of this subsection, or the parent
naturalized under clause (2) or (3) of this subsection, or thereafter begins
to reside permanently in the United States while under the age of eighteen
years.

Here, the applicant satisfied several of the requircments for derivative citizenship set forth in former
section 321(a) of the Act before his eighteenth birthday. Specifically, the applicant was admitted to the
United States as a lawful permanent resident when he was under the age of eightecn, and the
applicant’s mother became a naturalized U.S. citizen when he was 16 years old. However, the
applicant has not shown that his father naturalized prior to his eighteenth birthday: he therefore
cannot derive citizenship under former section 321(a)(1) of the Act. The record also does not
indicate that the applicant’s father was deceased prior to the applicant’s eighteenth birthday and he is
consequently ineligible to derive citizenship from his mother under former section 321(a)2) of the
Act. The applicant 1s also eligible to denve citizenship through his mother under the second clause
of former section 321(a)(3) of the Act because he was born in wedlock and his paternity was
established at birth. Lastly, the applicant’s parents were married in 1981, remain married, and were
not legally separated while he was under the age of 18 years, as required by section 321(a)(3) of the
Act.’ Consequently, the apphicant did not derive citizenship upon his mother’s naturalization under
former section 321(a)(3) of the Act.

The applicant bears the burden of proof 1o establish his eligibility for citizenship under the Act.
Section 341 of the Act, S U.S.C. § 1452; 8 C.F.R. § 341.2(c). Here, the applicant has not established
that he met all of the conditions for the automatic derivation of U.S. citizenship pursuant to former
section 321 of the Act or any other provision of law. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.

The term legal separation means “either a limited or absolute divorce obtained through judicial
proceedings.” Afeta v. Gonzales, 467 F.3d 402, 406 (4th Cir. 2006) (affirming the Board of Immigration
Appeals™ construction of the term legal scparation as set lorth in Matter of H, 3 1&N Dec. 742, 744 (BIA
1949)) (internal quotation marks omitted). A marricd couple, even when living apart with no plans of
reconctliauon, ts not legally separated. Marter of Mowrer, 17 I&N Dec. 613, 615 (BIA 1981).



