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DISCUSSION: The appeal was denied by the District Director, New York, New York, and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record reflects that the applicant was born in Jamaica on November 30, 1969. The 
applicant's became a U.S. citizen upon her naturalization on May 
13, 1986, when the applicant was 16 years old. The applicant was admitted to the United States 
as a lawful permanent resident on June 18, 1979, when the applicant was nine years old. The 
applicanfs a U.S. citizen after the applicant's eighteenth 
birthday. The applicant's parents were married March 28,1981. The applicant seeks a certificate 
of citizenship under former section 321 of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1432 (repealed), claiming that he derived citizenship upon his mother's naturalization. 

The district director denied the application upon finding that the applicant's paternity was 
established through legitimation upon his parents' marriage under both New York and Jamaican 
law. Therefore, the director concluded that the applicant could not derive U.S. citizenship solely 
through his mother. 

On appeal, the applicant, through counsel, contends that the director erred in finding that the 
applicant's paternity was established by legitimation under either Jamaican or New York law. 
See Appeal Brief. The applicant maintains that is not his biological 
father. Id. Counsel cites to the Board of Immigration Appeals (Board) decision in the 
applicant's case, which affirmed the Immigration Judge's decision finding that the applicant 
derived U.S. citizenship upon his mother's naturalization. Id. 

The AAO conducts appellate review on a de novo basis. See Sollane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004). The applicable law for derivative citizenship purposes is that in effect at the time 
the critical events giving rise to eligibility occurred. MinasyalJ v. GOlJzales, 401 F.3d 1069, 1075 
(9th Cir. 2005). Former section 321 of the Act is therefore applicable in this case. See Matter of 
Rodrigllez-Tejedor, 23 I&N Dec. 153 (BIA 2001) (holding that the Child Citizenship Act of 2000, 
Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 20(0), which repealed former section 321 of the 
Act, applies only to persons who were not yet 18 years old as of February 27, 2001). 

Former section 321 of the Act, stated, in pertinent part, that: 

(a) A child born outside of the United States of alien parents, or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States, 
becomes a citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is 
deceased; or 
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(3) The naturalization of the parent having legal custody of the child 
when there has been a legal separation of the parents or the 
naturalization of the mother if the child was born out of wedlock and 
the paternity of the child has not been established by legitimation; 
and if-

(4) Such naturalization takes place while said child is under the age 
of 18 years; and 

(5) Such child is residing in the United States pursuant to a lawful 
admission for permanent residence at the time of the naturalization of 
the parent last naturalized under clause (J) of this subsection, or the 
parent naturalized under clause (2) or (3) of this subsection, or thereafter 
begins to reside permanently in the United States while under the age of 
18 years. 

The record indicates that the applicant obtained lawful permanent residency and that his mother 
naturalized prior to his eighteenth birthday. The applicant did not derive U.S. citizenship under 
former section 321(a)(I) of the Act, which requires the naturalization of both parents. The 
record also does not indicate that the applicant's father was deceased prior to the applicant's 
eighteenth birthday and he is consequently ineligible to derive U.S. citizenship from his mother 
alone under former section 321(a)(2) of the Act. The applicant is also ineligible to derive 
citizenship through his mother under the first clause of former section 321(a)(3) of the Act 
because his parents were never "legally separated." At issue in this case is whether the applicant 
can establish that his paternity was not established by legitimation under the law of New York or 
Jamaica, such that he could derive U.S. citizenship solely through his mother under the second 
clause of former section 321(a)(3) of the Act. 

The applicant maintains that his paternity was not established by legitimation in accordance with 
the laws of either Jamaica or New York. Legitimation in both Jamaica and New York is 
accomplished upon the marriage of the biological parents. See Matter of Hines, 24 [ & N Dec. 
544 (BIA 20(8) and Malter of Bullen, 16 I & N Dcc. 378 (BIA 1977). The applicant, through 
counsel, states that paternity can only be established in accordance with specific 
acknowledgement requirements in Jamaican and New York law, respectively. See Appeal Brief. 
Former section 321(a)(3) of the Act, however, provides for derivation of U.S. citizenship solely 
through the mother only "where paternity was not established by legitimation." The applicant 
was legitimated upon his parents' marriage under both Jamaican and New York law. 

The applicant's argument is not his father. The 
applicant notes . not listed as his father on his birth certificate. The 
applicant's birth certificate indicates, however, that the applicant's name including the last name 
_was registered a few days after his birth. Additionally, the AAO notes that the 
applicant's immigration record indicates that is the applicant's •••• 

is listed as the s father in the applicant's immigrant visa 
petition tiled in 1979. is also listed as the applicant's father in the 
applicant's application for relief from deportation filed in 1992. The record does not contain, 
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nor has the applicant submitted, any evidence to suggest is not his 
father. Under Matter of Tijerina-Villarreal, 13 I&N Dec. 327, 331 (BIA 1969), 

[W]here a claim of derivative citizenship has reasonable support, it cannot be rejected 
arbitrarily. However, when good reasons appear for rejecting such a claim such as 
the interest of witnesses and important discrepancies, then the special inquiry officer 
need not accept the evidence proffered by the claimant. (Citations omitted.) 

The AAO notes further that the applicant is listed as a child of 
relative visa petition filed by the applicant's mother on 
applicant testified in his immigration court proceedings in 1995 that 
his father. See Transcript of Hearing, February 1, 1995, at 9 lines 1-2. 

IS 

The burden of proof in these proceedings, as opposed to removal proceedings, rests solely on the 
claimant to establish the claimed citizenship by a preponderance of the evidence. See Section 
341 of the Act, 8 U .S.c. § 1452; 8 CFR § 341.2. The AAO is not bound by a determination of 
the Executive Office for Immigration Review (EOIR) that an applicant is a U.S. citizen. An 
immigration judge may credit an individual's citizenship claim in the course of terminating 
removal proceedings for lack of jurisdiction because the government has not established the 
individual's alienage by clear and convincing evidence. See 8 C.F.R. § I 240.8(a), (c) 
(prescribing that the government bears the burden of proof to establish alienage and removability 
or deportability by clear and convincing evidence). The immigration judge's decision regarding 
citizenship, however, is not binding on U.S. Citizenship and Immigration Services (USC IS). 
USCIS retains sale jurisdiction to issue a certificate of citizenship and the agency's decision is 
reviewable only by the federal courts, not EOIR. Sections 341(a) and 360 of the Act, 8 U.S.c. 
§§ 1452(a), 1503; 8 C.F.R. 341.1. See also Minasyan v. Gonzalez, 401 F.3d at 1074 n.7 (noting 
that the immigration court had no jurisdiction to review the agency's denial 
citizenship claim). In addition, while the government bears the burden of proof to establish an 
individual's alienage in removal proceedings before EOIR; in certificate of citizenship 
proceedings before USCIS, the applicant bears the burden of proof to establish the claimed 
citizenship by a preponderance of the evidence. Section 341(a) of the Act, 8 U.S.c. § 1452(a); 8 
C.F.R.341.2(c). 

The applicant in this case has not demonstrated, by a preponderance of the evidence, that his 
paternity was not established by legitimation when his parents married in 1981. He did not meet 
his burden to prove that he derived U.S. citizenship solely upon his mother's naturalization. His 
appeal will therefore be dismissed. 

ORDER: The appeal is dismissed. 


