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DISCUSSION: The Director of the Hialeah, Florida Field Office (the director) denied the
Application for Certificate of Citizenship (Form N-600), and the matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

Pertinent Facts and Procedural History

The applicant was born in Venezuela on July 2, 1958. His mother, now deceased, was born in New
York on August 23, 1933, and she was a U.S. citizen. His father was not a U.S. citizen. The
applicant seeks a certificate of citizenship pursuant to former section 301(a)(7) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1401(a)(7), based on the claim that he acquired U.S.
citizenship at birth through his mother.

In a decision dated August 23, 2013, the director determined that the applicant had failed to establish
that his mother was physically present in the United States for 10 years prior to the applicant’s birth,
at least five years of which were after the applicant’s mother turned 14 years old, as required under
former section 301(a)(7) of the Act. The Form N-600 was denied accordingly

Through counsel, the applicant asserts on appeal that the director misapplied the burden of proof
standard in his case, and that the cumulative evidence in the record establishes that his mother met
the U.S. physical presence requirements contained in former section 301(a)(7) of the Act.

Applicable Law

The AAO reviews these proceedings de novo. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004). The entire record was reviewed and considered in rendering a decision on the appeal.

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S.
citizen is the statute that was in effect at the time of the child’s birth. See Chau v. Immigration and
Naturalization Service, 247 F.3d 1026, 1028 n.3 (9" Cir. 2001) (internal citation omitted). The
applicant was born in 1958. Former section 301(a)(7) of the Act therefore applies to his U.S.
citizenship claim.'

Under former section 301(a)(7) of the Act, the following shall be citizens of the United States at
birth:

[A] person born outside the geographical limits of the United States . . . of parents
one of whom is an alien, and the other a citizen of the United States who, prior to the
birth of such person, was physically present in the United States . . . for a period or

! Former section 301(a)(7) of the Act was re-designated as section 301(g) by the Act of October 10,
1978, Pub. L. No. 95-432, 92 Stat. 1046 (1978). The requirements of former section 301(a)(7) of the
Act remained the same after the re-designation and until 1986.
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periods totaling not less than ten years, at least five of which were after attaining the
age of fourteen years.

Because the applicant was born abroad, he is presumed to be an alien and bears the burden of
establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of
Baires-Larios, 24 1&N Dec. 467, 468 (BIA 2008). See also, 8 CF.R. § 341.2(c). The
“preponderance of the evidence” standard requires that the record demonstrate that an applicant’s
claim is “probably true,” based on the specific facts of each case. Matter of Chawathe, 25 1&N Dec.
369, 376 (AAO 2010) (citing Matter of E-M-, 20 1&N Dec. 77, 79-80 (Comm’r. 1989)).

Analysis

To establish that his mother was physically present in the United States for 10 years prior to the
applicant’s birth on July 2, 1958, at least five years of which were after his mother turned 14 on
August 23, 1947, the applicant submits: his mother’s New York birth certificate; affidavits and
letters from his mother and family members; medical documentation and letters from schools; airline
passenger manifest information; and Venezuelan identification card information.”

The applicant’s mother states, in pertinent part, in affidavits dated December 7, 2011 and March 20,
2013, that she was born in New York, and that she lived with her parents and siblings at

Bronx, New York from August 1933 to November 1937; at
New York from November 1937 to December 1948; and she attended

in Bronx, New York from 1937 to 1944.

She states that in November 1937, her brother, (born July 26, 1927), and her sister,
(born November 29, 1928), went to Venezuela to continue their studies; she and her brother,
(born December 22, 1930) stayed in the United States; and in December 1948, she went with her
parents to Venezuela to vacation, and to attend her sister’s wedding. She returned to the United

States in April 1949; lived with her brother at their uncle, ’s, house at
Brooklyn, New York; attended public school in Brooklyn until May 1954; “signed in to
study at” the in Brooklyn, New York

between 1950 and 1953, but did not finish her studies; and she moved to Venezuela in May 1954.

The applicant’s maternal uncle, states, in pertinent part, in an affidavit, dated
November 6, 2008, that he lived with his parents, the applicant’s mother, and his other siblings in
New York until November 1937, when he and his sister, went to Venezuela to continue
their studies; his brother, subsequently studied at until August 1950;
and in December 1948, the applicant’s mother went to Venezuela with their parents until April 1949,

> U.S. passenger manifest and marriage documentation for the applicant’s maternal grandparents; New York

birth certificates for his mother’s older siblings; 1930 U.S. Census information; and copies of U.S. passports
issued to his mother, are dated either before the applicant’s mother’s birth, or after the applicant’s birth. The
record also contains copies of unpublished AAO decisions; however, the decisions are not binding on the
AAO or U.S. Citizenship and Immigration Services (USCIS) officers in their administration of the Act, as
they have not been designated as precedents. 8 C.F.R. § 103.3(c).
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when she returned to the United States to live with family in New York, and attend New York public
schools until May, 1954.

The applicant’s mother’s paternal cousin, states in pertinent part in an April
20, 2010 affidavit that, after the applicant’s mother returned to New York in April 1949, she lived
with his sister in Brooklyn until May 1954.°

Medical documentation, dated January 17, 1936, reflects that the applicant’s mother received
medical treatment in New York on January 17, 1936, and that her residence was: A
Bronx, New York. A Venezuelan Personal Identity Card issued to the applicant’s mother in New

York on December 26, 1936, also reflects that she lived at , New York. The
record additionally contains a

issued to the applicant’s mother on April 30, 1944. A issued
to the applicant’s maternal uncle, on April 30, 1937, is also contained in the record. Airline

passenger manifests reflect that the applicant’s mother traveled from Venezuela to New York on
January 10, 1952, and on January 10, 1953.

A January 29, 2009, letter from the Assistant Principal of
in New York, reflects that they were unable to locate school records for
the aoplicant’s mother. An August 29, 2008 letter from the Principal of
in New York indicates that 1937 school records probably no longer
exist due to destruction of the records in 1990.* An undated letter from the High School of
reflects that no records were found under the search name
given for the applicant’s mother. A January 21, 2009, letter from an unidentified school in New
York states that they no longer have records dating back to 1953. Evidence that the applicant’s
maternal uncle, attended in New Jersey in May 1950, and that his
uncle, paid for his medical services at the academy in February 1951, is also
contained in the record.

Upon review, we find that the documentary evidence contained in the record fails to establish, by a
preponderance of the evidence, that the applicant’s mother was physically present in the United
States for the requisite time period set forth in section 301(a)(7) of the former Act. At best, the
evidence indicates that the applicant’s mother was physically present in the United States from 1933
until 1944. The evidence fails, however, to establish that the applicant’s mother was physically

’ A friend, states in pertinent part in an affidavit dated October 6, 2008, that he knew the
applicant’s mother in Venezuela in December 1948, and that they were neighbors in Venezuela; however, he
has no personal knowledge of the applicant’s mother’s physical presence in the United States during the
required time period.

* A January 29, 2009 letter from the Assistant Principal of
in New York explains that the designation for the school was ° > until 1999, when its
designation was changed to
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present in the United States for five years after she turned 14, on August 23, 1947, and prior to the
applicant’s birth on July 2, 1958.

In ascertaining the evidentiary weight of affidavits, the Service must determine the basis for the
affiant's knowledge of the information to which he is attesting; and whether the statement is
plausible, credible, and consistent both internally and with the other evidence of record. Matter of
E-M-, 20 1&N Dec. 77 (Comm’r. 1989). '

The affidavit from the applicant’s mother’s brother states that the applicant’s mother went to
Venezuela in December 1948 and stayed until April 1949, but he provides no information about the
applicant’s mother’s residence prior to December 1948 and after April 1949, which is during the
relevant five-year period after the applicant’s mother turned 14. Similarly, the applicant’s mother’s
cousin claimed that the applicant’s mother returned to New York in April 1949 but provides no
probative details about her residence or physical presence from 1947 until she left for Venezuela in
1954. Overall, the affidavits fail to support a claim that the applicant’s mother was physically
present in the United States for five years after she turned 14.

Although airline manifest evidence reflects that the applicant’s mother traveled from Venezuela to
New York in January 1952, and in January 1953, and the applicant submitted some photographs of
his mother in a couple of locations in New York, this evidence fails to demonstrate how long the
applicant’s mother remained in the United States during those time periods; moreover, the health
certificate and academic evidence contained in the record fails to indicate that the applicant’s mother
attended school in the United States at any time after 1944. Evidence of the applicant’s maternal
uncle’s attendance at a in 1950 and 1951 does not relate to the applicant’s
mother or establish that his mother was physically present in the United States during those periods,
and the record lacks any other testimonial or documentary evidence to corroborate assertions that the
applicant’s mother lived and attended school in New York after May 1944,

The regulation at 8 C.F.R. § 341.2(c) states that the burden of proof is on the claimant to establish
his or her claimed citizenship by a preponderance of the evidence. Here, the applicant has failed to
establish by a preponderance of the evidence that his mother was physically present in the United
States for 10 years prior to his birth on July 2, 1958, at least five years of which were after she
turned 14 on August 23, 1947, as required under former section 301(a)(7) of the Act. Accordingly,
the appeal will be dismissed.

Conclusion

The applicant has not met the requirements of former section 301(a)(7) of the Act, or any other
provision of law. It is the applicant's burden to establish eligibility for the immigration benefit
sought. See Section 291 of the Act, 8 U.S.C. § 1361; 8 C.F.R. § 341.2(c). Here, that burden has not

been met.

ORDER: The appeal is dismissed. The application remains denied



