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DISCUSSION: The Field Office Director, Dallas, Texas, denied the application, and it is now
before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The record reflects that the applicant was born in Mexico on 1959, to
and i The applicant’s parents we married on 1948 in
, Mexico. The applicant’s mother was born in Mexico on , 1922 to parents who

were both U.S. citizens by birth in the United States." The applicant’s father was born in Mexico
and was not a U.S. citizen at the time of the applicant’s birth. The applicant seeks a certificate of
citizenship pursuant to former section 301(a)(7) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1401(a)(7), based on the claim that he acquired U.S. citizenship at birth through his mother.

The director found that the applicant failed to establish that his mother was physically present in the
United States for the requisite period prior to the applicant’s birth, under former section 301(a)(7) of
the Act, and denied the application, accordingly. See Decision of the Field Office Director, July 8§,
2014. On appeal, the applicant claims that the evidence is sufficient to show that his mother was
physically present in the United States as required to transmit U.S. citizenship to the applicant. See
Notice of Appeal or Motion (Form [-290B), filed August 8, 2014. Although the appeal indicates that
“a more detailed and documented brief, as well as supplemental documentation [to] explain how
each item of documentary evidence supports Applicant’s claim to U.S. citizenship” will be
submitted, the record contains no such submission.

We conduct appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004). Because the applicant was born abroad, he is presumed to be an alien and bears the burden of
establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The applicable law for transmitting citizenship to a
child born abroad when one parent is a U.S. citizen is the statute that was in effect at the time of the
child’s birth. See Chau v. INS, 247 F.3d 1026, 1028 n.3 (9th Cir. 2001). The applicant in this case
was born in 1959. Accordingly, former section 301(a)(7) of the Act controls his claim to acquired
citizenship.

Former section 301(a)(7) of the Act stated that the following shall be nationals and citizens of the
United States at birth:

a person born outside the geographical limits of the United States . . . of parents
one of whom is an alien, and the other a citizen of the United States who, prior
to the birth of such person, was physically present in the United States . . . for a
period or periods totaling not less than ten years, at least five of which were
after attaining the age of fourteen years. . .

' The applicant’s mother died in Mexico on 1992 without ever being officially declared to be a U.S. citizen.
Immigration records show she applied for a certificate of citizenship on August 17, 1987, but moved back to Mexico
before the application was adjudicated. For purposes of this appeal, we note that a preponderance of the evidence
appears to indicate that, under the law in effect at her birth before May 24, 1934, she met citizenship requirements by
having a U.S. citizen father at the time of her birth.
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The applicant must therefore establish that his mother was physically present in the United States for
no less than ten years before his birth on 1959, and that at least five of these years were
after his mother’s fourteenth birthday on 1936. The applicant asserts the evidence reflects
that his mother resided in the United States from birth to 1942, 1942 to 1953, and 1968 to 1970.

The record includes the following evidence relating to the physical presence of the applicant’s
mother in the United States during the relevant periods: birth certificates for the applicant, his
maternal grandparents, mother, and several aunts; school enrollment letters; affidavits of his
mother’s sisters and cousin; the certificate of citizenship of his mother’s sister born in 1936; and
marriage and death certificates. The record also shows that the applicant has been ordered removed
and/or actually removed on several separate occasions.

USCIS retains sole jurisdiction to issue a certificate of citizenship and the agency’s decision is
reviewable only by the federal courts, not the Executive Office for Immigration Review (EOIR).
Sections 341(a} and 360 of the Act, 8 U.S.C. §§ 1452(a), 1503; 8 C.F.R. 341.1; see also Minasyan v.
Gonzalez, 401 F.3d at 1074 n.7 (noting that the immigration court had no jurisdiction to review the
agency’s denial of Minasyan’s citizenship claim). In addition, while the government bears the
burden of proof to establish an individual’s alienage in removal proceedings before EOIR, in
certificate of citizenship proceedings before USCIS, the applicant bears the burden of proof to
establish the claimed citizenship by a preponderance of the evidence. Section 341(a) of the Act, 8
U.S.C. § 1452(a); 8§ C.F.R. § 341.2(c).

Here, although the record supports the applicant’s contention that his mother acquired U.S.
citizenship at birth through two U.S. citizen parents, and despite evidence that his mother spent time
here, there is insufficient credible evidence that she met the physical presence requirements needed
to transmit U.S. citizenship to the applicant. The evidence shows that the applicant’s mother was
born in Mexico, but does not establish when she came to the United States and fails to support the
claim that she remained here until age 20. The affidavit of one of her sisters states that the
applicant’s mother returned to Mexico after 1926 and remained there until 1942. Affidavit of .

April 16, 2007 (“after my birth, we moved to Mexico till 1942”). We note that the
applicant’s Form N-600 lists two consecutive periods of U.S. residency for his mother, 1922-1942
(*first period”) and 1942-1953 (“second period”), without explaining the apparent interruption in
physical presence during 1942. Another sworn statement regarding the claimed U.S. residence
during the first period states that the applicant’s mother attended school in Texas from 1927-1933.
Affidavit of ? October 19, 2006. Even were we to accept that the applicant’s
mother was residing in the United States and returned to Mexico after the birth of her sister in 1926,
there is no probative evidence when she began the period of physical presence that ended with this
departure.

Similarly, although the applicant’s mother would have been 20 years old when the second period of
physical presence began in 1942, there is no documentation directly establishing her return to the
United States for the claimed 11-year period. The record reflects that on at least one occasion, she

? Another sister of the applicant’s mother identifies as their cousin, Affidavit of
November 17, 2007 (“1 remember [the applicant’s mother] spent a lot of time with my cousin,

)
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returned to Mexico, as she married the applicant’s father there on 1948. No information is
provided about the period in 1948 before and after the wedding or when they returned to the United
States. In her 2007 affidavit, claims that she lived with her elder sister, the
applicant’s mother, in Texas from 1942-1953, but mentions nothing about her sister’s return to
Mexico to marry or subsequent entry back into the United States. The applicant’s mother married at
age 26, yet there is no documentation regarding her employment (if any), exact residence address,
friends or neighbors, church attended, any other tangible proof of her presence during the years
preceding her departure to Mexico in 1953, or explanation of her activities during this time. The
third claimed period of physical presence, from 1968-1970, came after the applicant’s birth in 1959
and is thus not relevant to the transmission of citizenship.

While there is evidence on record tending to suggest that the applicant’s mother spent time in the
United States, the documents submitted in support of the Form N-600 and in response to the RFEs
fail to establish the ten years here, five of which were after she turned 14, required to transmit
citizenship to the applicant. What the record does establish is that the applicant’s mother was born
in Mexico, lived in Mexico, married in Mexico, gave birth to the applicant in Mexico, and died in
Mexico. Although she may have been a U.S. citizen at birth without ever being adjudicated as such,
lack of evidence regarding her physical presence in the United States renders the applicant unable to
acquire U.S. citizenship through his mother.

The evidence in the record is insufficient to warrant a finding that the applicant was physically
present in the United States as required to transmit citizenship under former section 301 of the Act.

The burden of proof rests on the applicant to establish the claimed citizenship by a preponderance of
the evidence. See 8 C.F.R. § 341.2(c). Here, the applicant has not met this burden.

ORDER: The appeal is dismissed.



