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The Applicant, a native of Haiti, seeks a Certificate of Citizenship. See Immigration and Nationality 
Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 
2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the United States who 
acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but bet<.1rc 
the age of 18, may apply to receive a Certificate of Citizenship. Generally, an individual claiming 
automatic U.S. citizenship after birth and who was born between December 24. 1952, and February 27, 
1983, must meet the last of certain conditions by February 26, 2001. For individuals born to foreign 
national parents. only one of whom naturalized before the individual turned 18. the individual may 
become a U.S. citizen if one of three conditions are met. That individual's non-naturalized parent is 
deceased, the U.S. citizen parent has custody over the individual after a legal separation or divorce. or, 
if the individual was born to unmarried parents and is claiming to be a U.S. citizen through a naturalized 
mother, the father must not have made the individual his legitimate child. 

The Field Office Director, Jacksonville, Florida Field Office, denied the application. The Director 
concluded that the Applicant did not establish that his parents were legally separated and his father 
had legal custody over him prior to his 18th birthday, as required by former section 321(a)(3) of the 
Act. Although the Applicant submitted a marriage certificate and a subsequent divorce certificate 
between his parents in response to a request for evidence from the Director, the Director determined 
that, following an overseas investigation, the marriage and divorce certificates were not valid. 

The matter is now before us on appeal. On appeaL the Applicant claims that the Director erred in 
determining that the marriage and divorce certificates of his parents counterfeit documents. stating 
that the documents are legitimate. 1 

Upon de novo review, we will dismiss the appeal. 

1 The Applicant submitted a statement with his Form I-2908, Notice of Appeal or Motion, in which he states that he 
would provide examples and affidavits to support his contention that the documents are legitimate; to date. we have not 
receive any further evidence regarding this contention. Therefore, the record is considered complete. 
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I. LAW 

The Applicant seeks a certificate of citizenship indicating that he derived U.S. citizenship from the 
Applicant's U.S. citizen father. The Applicant was born in Haiti on . Although the 
Applicant disputes this, the record indicates that the Applicant's parents were never married. The 
Applicant was admitted to the United States as a lawful permanent resident on April 14. 1987. The 
Applicant's father became a citizen through naturalization on December 21 , 1993 . There is no 
evidence that the Applicant's mother is a U.S. citizen. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Mina5yan v. Gonzales. 401 F.3d 1069. 1075 (9th Cir. 
2005). The Child Citizenship Act of 2000 (the CCA), Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 
2000), which took effect on February 27, 2001, amended sections 320 and 322 of the Act, and 
repealed section 321 of the Act. The provisions of the CCA are not retroactive, and the amended 
provisions of section 320 and 322 of the Act apply only to individuals who were not yet 18 years old 
as of February 27, 2001. Because the Applicant was over the age of 18 on February 27, 2001, he is 
not eligible for the benefits of the amended Act. See Matter of Rodriguez-Tejedor. 23 I&N Dec. 153 
(BIA 2001 ). Therefore, the Applicant's citizenship claim must be considered under the provisions of 
former section 321 of the Act. 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment ofthe following conditions: 

(1) The naturalization ofboth parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody ofthe child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years: 
and 

(5) Such child is residing in the United States pursuant to a la\Vful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (I) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 
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II. ANALYSIS 

The record reflects that the Applicant was admitted to the United States as a lawful permanent 
resident on April 14, 1987, and that the Applicant's father became a naturalized U.S. citizen on 
December 21, 1993, prior to the Applicant's 18th birthday. Therefore, the Applicant has potentially 
satisfied the fourth and fifth requirements of former section 321 of the Act for issuance of a 
certificate of citizenship. 

At issue is whether the Applicant has shown that his naturalized U.S. citizen father had legal custody 
of the Applicant pursuant to a legal separation of his parents, as required by the first clause of former 
section 321(a)(3) of the Act. On appeal. the Applicant contends that despite the Director"s findings 
pursuant to an overseas investigation, the documents submitted to demonstrate the marriage and 
divorce of his parents are legitimate. We find that the Applicant has not shown his parents 
underwent a legal separation, and consequently, that he does not meet this requirement for derivative 
citizenship. 

The Applicant was born on in Haiti. As stated above, to derive U.S. citizenship after 
birth, an individual who was born between December 24, 1952, and February 27, 1983, must satisfy 
certain conditions before reaching the age of 18. Specifically, the individual must be residing in the 
United States as a lawful permanent resident and must generally have two parents who naturalized. 
An individual born during this time period, and residing in the United States as a lawful permanent 
resident, may establish derivative U.S. citizenship through one naturalized parent if the individual's 
other parent is deceased, or through one naturalized parent who has legal custody of the individual if 
the individual's parents are legally separated. Finally, an individual born out of wedlock during the 
above time period may derive U.S. citizenship from a naturalized mother if the individual's paternity 
has not been established by legitimation and the individual is residing in the United States as a 
lawful permanent resident. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Maller(?( 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

The ''preponderance of the evidence" standard requires that the record demonstrate that the 
Applicant's claim is ''probably true,'' based on the specific facts of his case. See lvfafler (~l 

Chawathe. 25 I&N Dec. 369, 376 (AAO 2010) (citing Matter of E-lv!-, 20 I&N Dec. 77, 79-80 
(Comm'r 1989)). 

The Applicant may establish derivative citizenship through his U.S. citizen father if his parents were 
legally separated, he resided in the father's legal custody pursuant to a lawful admission for 
permanent residence, and all of these requirements, including the father's naturalization, were 
satisfied prior to the Applicant's 18th birthday on 
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The Applicant has established that he meets several requirements for derivative citizenship under 
former section 321 of the Act. Specifically, the Applicant's father became a naturalized U.S. citizen 
on December 21, 1993, prior to the Applicant's 18th birthday, as required by former section 
321(a)(4) of the Act, and the Applicant was admitted to the United States as a lawful permanent 
resident on April 14, 1987, prior to his 18th birthday. as required by former section 321(a)(5) of the 
Act. 

At issue is whether the Applicant has shown that his parents were legally separated and his father 
had legal custody over him prior to his 18th birthday, as required by former section 321(a)(3) of the 
Act. We find that the documents the Applicant submitted did not demonstrate that his parents were 
legally married and subsequently divorced. and that the Applicant's assertions on this matter are 
inconsistent with information the Applicant's father submitted to United States Citizenship and 
Immigration Services. 

The term "legal separation" in the context of derivative citizenship means either a limited or absolute 
divorce obtained through judicial proceedings. Matter l~l H, 3 I&N Dec. 742, 743 (BIA 1949). 
See also Morgan v. Attorney General, 432 F.3d 226, 233 (3d Cir. 2005) (finding no legal separation 
absent a judicial decree): Nehme v. INS, 252 F.3d 415,426 (5th Cir. 2001) (finding that .. in the 
United States, the term 'legal separation' is uniformly understood to meanjudicial separation"') 
(emphasis in original). Further, the term '"legal separation" in section 321(a)(3) of the Act 
presupposes a valid marriage. Barthelemy v. Ashcrofi, 329 F.3d 1062, 1065 (9th Cir. 2003) (child 
did not derive citizenship upon his father's naturalization because his parents never married and his 
mother did not naturalize; father raised the child alone); Matter ofll, 3 I&N Dec. at 744 (""Since the 
subject's parents were not lawfully joined in wedlock, they could not have been legally separated."') 

In this particular case, the evidence in the record indicates that the Applicant's parents were never 
lawfully joined in wedlock. and therefore they could not have been legally separated. The record 
shows that the Applicant's father applied for U.S. citizenship on December 2. 1992. On the father's 
Form N-400, Application for Naturalization, the Applicant's father claimed that he was married to a 
woman other than the Applicant's mother, and that he was only married one time. In addition. the 
Applicant's father's Optional Form 230, Application for Immigrant Visa and Alien Registration, 
submitted in 1984, also states that the Applicant's father was only married one time, and lists his 
wife as a woman other than the Applicant's mother. 

The Applicant filed Form N-600, Application for Certificate of Citizenship, on June 29. 2015. As 
there was no indication in the record that the Applicant's father had legal custody of the Applicant 
pursuant to a legal separation between the Applicant's parents, on October 6, 2015, the Director 
issued a request for evidence (RFE) to the Applicant to submit a copy of the marriage certificate of 
his parents. and a divorce decree of his parents with a marital settlement agreement or custody order. 
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In response to the RFE. on November 20. 2015. the Applicant provided what purported to be a copy 
of a marriage certificate between his parents stating that they were married on 1978. and a 
copy of a divorce decree indicating that his parents were divorced on 1981.2 

Upon receiving these documents, the Director requested an overseas investigation to be conducted in 
Haiti in order to determine whether the documents were valid. The results of this investigation 
indicated that the marriage certificate and the divorce decree for the Applicant's parents submitted 
by the Applicant were counterfeit documents. 

The Director denied the Applicant's Form N-600 accordingly. 

On appeal, the Applicant contends that the marriage certificate and the divorce decree between his 
parents are legitimate documents, and states that he would submit examples and affidavits to support 
his contention that the documents are valid. However. the Applicant has submitted no additional 
documents and there is no other evidence in the record to counter the results of the overseas 
investigation that the documents are counterfeit. 

In addition, on appeal, the Applicant contends that the statements that his father made on his Form 
N-400 is based on the fact that his father believed that he was not married before as he was divorced. 
However, the Form N-400, Part 5. Section A. requests the total number of times that an applicant has 
been married, to which his father responded .. 1"'. In addition, the Option Form 230 that the 
Applicant's father completed in 1984, under Item 9, states, ''Including my present marriage. I have 
been married_ times,'" to which the Applicant's father entered "1"'. Therefore. there should have 
been no issue regarding whether his father believed he was not married before as he was divorced. 

Without valid documentation to support the Applicant's assertions on his parents' marriage and 
subsequent legal separation, or evidence indicating that the Applicant's U.S. citizen father had legal 
custody subsequent to such a separation, we cannot find that the Applicant has met his burden of 
proof for eligibility under former section 321(a)(3) ofthe Act. 

III. CONCLUSION 

In view of the above, the Applicant not demonstrated that parents were legally separated and his 
father had legal custody over him prior to his 18th birthday. Accordingly. the Applicant has not 
established eligibility for derivative citizenship pursuant to former section 321 of the Act. 

2 We note that the purported 1981 divorce decree between the Applicant's parents does not include any indication 
regarding which parent received custody over the Applicant, who would have been years old at the time of the 
divorce. 
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It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 34l(a) ofthe Act, 8 U.S.C. § 1452(a): 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden. Accordingly, we dismiss the appeal. 

ORDER: The appeal is dismissed. 

Cite as Matter ofH-R-, ID# 18023 (AAO Apr. 28, 2016) 
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