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APPEAL OF SAN ANTONIO, TEXAS FJELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native and citizen of Mexico, seeks a Certificate of Citizenship. See Immigration and 
Nationality Act (the Act) section 301(a)(7), 8 U.S.C. § 1401(a)(7), amended by Act of October 10, 
1978, Pub. L. No. 95-432, 92 Stat. 1046; section 309(a), 8 U.S.C. § 1409(a), amended by Act of 
November 14, 1986, Pub. L. No. 99-653 , 100 Stat. 3655. An individual born outside the United States 
who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after bitth but 
before the age of 18, may apply to receive a Certificate of Citizenship. For an individual claiming to be 
a U.S. citizen at birth, who was born to unmarried parents between December 24, 1952, and November 
14, 1986, and is claiming citizenship through a U.S. citizen father, the father must have been physically 
present in the United States for 10 years (with at least 5 years occurring aft.er the age of 14) before the 
individual's birth and the individual must also satisfY legitimation requirements. 

The Field Office Director, San Antonio, Texas, denied the application. The Director concluded that 
the Applicant did not acquire U.S. citizenship at bitth because neither of his biological parents was a 
U.S. citizen. The Applicant filed a motion to reopen and reconsider the adverse decision stating that 
he acquired citizenship at birth through his U.S. citizen stepfather who legitimated him in Mexico. 
The Director dismissed the motions upon determination that all individuals, whether born in or out 
of wedlock, had to establish a blood relationship with a U.S. citizen parent in order to acquire U.S. 
citizenship at birth through that parent. 

The matter is now before us on appeal. In the appeal, the Applicant claims that the Director erred in 
concluding that the Applicant did not acquire U.S. citizenship at birth based solely on the fact that 
the Applicant' s U.S. citizen stepfather is not his biological father. The Applicant claims that the act 
of legitimation established a parent-child relationship between him and the U.S. citizen stepfather, 
and that the citizenship law at the time the Applicant was born did not require a blood relationship 
between a father and a child in order for the child to acquire citizenship. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born on in Mexico to an unmarried 
Mexican citizen mother and an unknown father. The Applicant ' s mother subsequently married a 
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U.S. citizen, the Applicant's stepfather. On September 18, 1983, the stepfather registered the 
Applicant's birth in Coahuila, Mexico, indicating that he was the Applicant's natural father. On 
August 28, 1989, the Applicant was admitted to the United States as a permanent resident child of a 
U.S. citizen, based on an approved Form 1-130, Petition for Alien Relative, filed on his behalf by the 
U.S. citizen stepfather. The Applicant seeks a Certificate of Citizenship claiming that he acquired 
U.S. citizenship at bi1th from his U.S. citizen stepfather. 

The Applicant was born on to foreign national parents, but claims that he 
nevertheless acquired U.S. citizenship at birth pursuant to former section 301(a)(7) 1 ofthe Act from 
his U.S. citizen stepfather, who legitimated him. Former section 301(a)(7) ofthe Act, which was in 
effect at the time of the Applicant's birth, provided that the following acquire citizenship of the 
United States at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: Provided, 
That any periods of honorable service in the Armed Forces of the United States by 
such citizen parent may be included in computing the physical presence requirements 
of this paragraph. 

Section 309(a) of the Act pertains to legitimation requirements, which an individual born outside the 
United States to an unmarried U.S. citizen father must satisfy in order to acquire U.S. citizenship 
under former section 301(a)(7) of the Act. Prior to November 14, 1986, section 309(a) of the Act 
required paternity of a child to be established by legitimation while the child was under the age of 
21. The Act ofNovember 14, 1986, amended section 309(a) ofthe Act, which now requires, in part, 
that a blood relationship between a child born out of wedlock and the legitimating U.S. citizen father 
be established by clear and convincing evidence. The changed provisions of section 309(a) of the 
Act apply to individuals who were not yet 18 years of age on November 14, 1986, unless their 
paternity was established by legitimation before November 14, 1986.2 Prior to November 14, 1986, 
section 309( a) of the Act stated, in part: 

(a) The provisions of paragraphs (3), (4), (5), and (7) of section 301(a), and of the 
paragraph (2) of section 308 of this title shall apply as of the date of birth to a child 
out-of-wedlock ... if the paternity of such child is established while such child is 
under the age of twenty-one years by legitimation. 

1 Former section 301 (a)(7) of the Act was re-designated as section 301 (g) by the Act of October 10, 1978, Pub. L. No. 
95-432, 92 Stat. 1046. However, the substantive provisions of section 301 (a)(7) remained in effect until the enactment 
of the Act of November 14, 1986, Pub. L. No. 99-653, I 00 Stat. 3655. 
2 See section 8(r) of the Immigration Technical Corrections Act of 1988, Pub. L. No. I 00-525, I 02 Stat. 2609 (Oct. 24, 
1988). 
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The amended section 309(a) of the Act provides, in pertinent part, that 

[t]he provisions of paragraphs (c), (d), (e), and (g) of section 301 ... shall apply as ofthe 
date of birth to a person born out of wedlock if-

(1) a blood relationship between the person and the father is established by clear and 
convincing evidence .... 

II. ANALYSIS 

At issue in these proceedings is whether the Applicant acquired U.S. citizenship at birth pursuant to 
former section 301(a)(7) of the Act from a U.S. citizen who is not the Applicant's biological father, 
but who legitimated him after birth under the law of Coahuila, Mexico. 

The Director determined that the Applicant did not acquire U.S. citizenship at birth, because there is 
no evidence that either of the Applicant's biological parents was a U.S. citizen. The Director 
considered the testimony of the Applicant's U.S. citizen stepfather, who claimed under oath during 
an interview in connection with the Applicant's Form N-600, Application for Certificate of 
Citizenship, that he was the Applicant's biological father. The Director determined, however, that 
the stepfather's testimony was not credible in light ofhis August 28, 1989, written declaration before 
a consular officer in immigrant visa proceedings that the Applicant was not his natural son. The 
Applicant and the stepfather declined to undergo DNA testing to prove the claimed biological 
relationship. 

In a subsequent motion, the Applicant did not contest that there is no biological relationship between 
him and his U.S. citizen stepfather. He asserted, however, that he was not required to show a blood 
relationship to establish that he acquired U.S. citizenship at birth from his stepfather under former 
section 301(a)(7) of the Act. Rather, he claimed, he only had to show that he was legitimated, as 
required by former section 309(a) of the Act. However, the Director dismissed the motion 
reiterating that a blood relationship between a child and a U.S. citizen parent was necessary to 
acquire citizenship from that parent. 

The Applicant asserts on appeal that the Director's decision was in error because under the 
provisions of the old section 309(a) of the Act biological relationship between him and the U.S. 
citizen stepfather is irrelevant. Specifically, the Applicant claims that he was legitimated prior to 
1986, when section 309(a) did not require a blood relationship between a child and legitimating 
father for acquisition of citizenship. He states, therefore, that he acquired U.S. citizenship from his 
stepfather despite the fact that he is not his biological son. In support of his assertions, the Applicant 
references a decision of the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) in Scales v. 
INS, 232 F.3d 1159, 1164 (9th Cir. 2000) for the proposition that blood relationship was not required 
under the old section 309(a) of the Act, and a decision of the U.S. Court of Appeals for the Fifth 
Circuit (Fifth Circuit), Marquez-Marquez v. Gonzales, 455 F.3d 548 (5th Cir. 2006), where the Court 
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declined to decide whether a blood relationship is necessary in a case involving citizenship claim of 
a foreign national adopted by a U.S. citizen. 

The record includes, but is not limited to: birth and marriage certificates, the stepfather's 1989 
sworn affidavit before a consular officer regarding paternity of the Applicant, his sworn affidavit 
executed in 2014, and documents pertaining to the stepfather's physical presence in the United 
States. 

Upon review of the entire record, we conclude that the evidence the Applicant submitted does not 
demonstrate that he acquired U.S. citizenship at birth from his stepfather under former section 
301(a)(7) ofthe Act. 

A. Application of section 309(a) of the Act to claim of citizenship under former section 301(a)(7) of 
the Act 

The Applicant first asserts that he does not need to show that a biological relationship exists between 
him and his U.S. citizen stepfather, because the old section 309(a) of the Act did not require children 
born out of wedlock to establish a blood relationship to the legitimating father. However, section 
309(a) of the Act in itself does not govern acquisition of citizenship of birth. It is former section 
301 (a)(7) of the Act that sets forth the requirements for acquisition of U.S. citizenship at birth by 
individuals who were born outside the United States to one foreign national and one U.S. citizen 
parent. Section 3 09( a) mandates only that the provisions of former section 3 01 (a )(7) of the Act shall 
also apply to individuals born out of wedlock to a U.S. citizen father if certain conditions are met. 
Therefore, to establish acquisition of citizenship under former section 301(a)(7), the Applicant must 
show that at the time of his birth he had a U.S. citizen parent. "[S]ection 301(g)3 requires that the 
'person' be 'born ... of a citizen parent, obviously reflecting a relationship when 'born'." See 
Marques-Marquez v. Gonzales, supra, at 557. Accordingly, the legitimation requirements of section 
309(a) of the Act will apply only if the Applicant can first establish that he was born out of wedlock 
to a U.S. citizen father. However, as the record reflects that Applicant was born to a foreign national 
mother and an unknown father, the provisions of former section 301(a)(7) ofthe Act are inapplicable 
to his claim of acquisition of citizenship at birth. Therefore, because the Applicant does not meet the 
requirement of former section 301(a)(7) of the Act of having been born to a U.S. citizen parent, it is 
irrelevant whether he satisfies the legitimation requirements of either old or amended section 309(a) 
of the Act pertaining to children ofU.S. citizens born out of wedlock. 

B. Effect of legitimation 

The Applicant asserts that although he is not related by blood to his U.S. citizen stepfather, he had 
acquired U.S. citizenship from him at birth by virtue of subsequent legitimation. The record 
contains a copy ofthe Applicant's birth certificate issued in Coahuila, Mexico, on October 27, 1988. 

3 The provisions regarding parentage in current section 30l(g) of the Act, 8 U.S.C. § 140l(g), are the same the same as 
in former section 30I(a)(7) ofthe Act. 
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The birth certificate shows that the stepfather registered the Applicant's birth on 
acknowledging the Applicant as his natural son. However, in his 1 989 and 2014 sworn 

affidavits, the stepfather admits that he is not the Applicant's biological father. He states that he met 
and married the Applicant's biological mother in 1981, and that he accepted the Applicant as his 
own child. The stepfather claims that for this reason he declared himself to be the Applicant's father 
before the civil registry officer in Coahuila, Mexico, and that he was never asked whether he was the 
Applicant ' s biological father. 

According to a March 7, 2013, advisory opinion from the Library of Congress (LOC 2013-00943), 
under Article 360 of the Coahuila Civil Code, as in effect in 1983, filiation of a child born out of 
wedlock could be established, with respect to the father by voluntary acknowledgement of the child 
in the birth certificate before a civil registry officer. Further, pursuant to Article 369 of the Coahuila 
Civil Code, a child born out of wedlock who has been acknowledged by the father had the right to 
use the last name of the father, as well as to receive support and inherit from the father. The 
Applicant claims that even if his stepfather falsely claimed that the Applicant was his biological 
child, Coahuila law provides that the stepfather' s acknowledgement of paternity is irrevocable and, 
pursuant to Article 465 of the Coahuila Civil Code,4 could only be challenged within 1 year of 
legitimation. The Applicant asserts that because there was no such challenge, the act of legitimation 
established that the Applicant was the stepfather's natural child since birth. 

We do not find this argument persuasive. For a child born outside the United States to acquire 
citizenship at birth, or subsequent to legitimation, the child must be the natural child of the U.S. 
citizen parent through whom the citizenship is claimed. See Matter of L-F-F, 5 I&N Dec. 388 (BIA 
1956) (the child did not acquire citizenship at birth under section 201(g) of the Nationality Act of 
19405 where blood tests have conclusively shown that he was not the "blood son" ofthe alleged U.S. 
citizen father). Moreover, legitimation of a child by a U.S. citizen's acknowledgment of the child 
and marriage to the mother does not result in the bestowal of citizenship upon the child if the natural 
relation of parent and child does not exist between the acknowledging citizen and the child. See INS 
Interp. 309.1(b)(3); Matter of J-, 7 I&N Dec. 338 (BIA 1956) (legitimation by non-biological father 
does not constitute legitimation for the purpose of the immigration laws); Matter o.f Bueno-Almonte, 
21 I&N Dec. 1029, 1031 (BIA 1997) (a beneficiary cannot qualify as the legitimated child of the 
petitioner unless the evidence of record establishes that he is the petitioner's biological child). 
Therefore, even if the legitimation of the Applicant by his stepfather was valid under the law of 
Coahuila, Mexico, the legitimation does not overcome the lack of the biological parent-child 
relationship between the Applicant and his U.S. citizen stepfather, which is required for acquisition 
of citizenship at birth under former section 301(a)(7) ofthe Act. 

4 The Applicant references section 465 of the current Coahuila Civil Code, Codigo Civil Para El Estado De Coahuila De 
Zaragoza, June 25 , 1999. 
5 Section 201(g) ofthe Nationality Act of 1940 provided, in part, that the following shall be citizens of the United States 
at birth: "A person born outside the United States and its outlying possessions of parents one of whom is a citizen of the 
United States .... " 
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C. Biological relationship at birth 

The Applicant claims that a biological relationship between a child and a U.S. citizen parent is not 
required to acquire citizenship at birth, as prior to 1986 sections 301(g) (former section 30l(a)(7)) 
and 309(a) of the Act did not contain the express requirement of a blood relationship between a 
parent and a child. The Applicant avers that the 1986 amendment to section 309(a) requiring 
children born out of wedlock to U.S. citizen fathers to prove blood relationship to the father by clear 
and convincing evidence reveals a Congressional understanding that no blood relationship was 
required before the amendment. In support of this claim, the Applicant cites the Ninth Circuit's 
decision in Scales v. INS, supra. In this case, the Court held that a child born to a U.S. citizen, who 
was not the child's father, but who was married to the child's mother, acquired U.S. citizenship at 
birth because the child was born in wedlock and the blood relationship requirement of section 309(a) 
of the Act did not apply to him. Id. at 1094. However, the Ninth Circuit's holding in Scales does 
not apply to children, such as the Applicant, who were born out of wedlock. See Martinez-Madera 
v. Holder, 559 F.3d 937 (9th Cir. 2009). Moreover, the Applicant's citizenship proceedings fall 
within the jurisdiction of the U.S. Court of Appeals for the Fifth Circuit, which held that a child who 
was born out of wedlock to foreign national parents in Mexico, and who was later adopted by a U.S. 
citizen, did not acquire citizenship at birth. See Marquez-Marquez v. Gonzales, supra. In that case, 
a foreign national argued that her adoptive father should be recognized as her biological father since 
birth. The Fifth Circuit, though, rejected this argument, holding that to give the adoption retroactive 
effect would be "contrary to section 301(g) of the Act, which, without any mention of adoption, 
confers citizenship 'at birth' to those 'born' abroad 'of an alien and a citizen parent who 'prior to 
the birth of such person' had been physically present in the United States for specified periods." Id. 
at 560. 

The Applicant asserts that the Fifth Circuit's holding in Marquez-Marquez, is distinguishable from 
the facts of his case. The Applicant claims that unlike adoption, the act oflegitimation made him the 
stepfather's legitimate child from birth. In support of this claim, the Applicant cites a decision of the 
Board oflmmigration Appeals in Matter of Clarke, 18 I&N Dec. 369, 372 (BIA 1983), which states, 
in part, that "[g]enerally when a child is legitimated, the child is deemed legitimate from the time of 
his birth." However, Matter of Clarke involved children who were legitimated by their natural 
father. Accordingly, while the legitimation of biological children may be retroactive to their birth, 
the Applicant has not submitted evidence to show that legitimation of a stepchild has the same 
retroactive effect. Therefore, pursuant to the Fifth Circuit's reasoning in Marquez-Marquez v. 
Gonzales, supra, we find that the legitimation of the Applicant by his U.S. citizen stepfather after 
birth did not establish a parent-child relationship between them at the time of the Applicant's birth. 
As the Applicant has not demonstrated that his U.S. citizen stepfather qualified as his natural father 
at the time the Applicant was born, we do not reach the issue of whether the stepfather meets the 
physical presence requirements of former section 3 0 1 (a )(7) of the Act. 
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III. CONCLUSION 

Because the Applicant has not shown that he was born to a U.S. citizen father, the Applicant is not 
eligible for acquisition of U.S. citizenship at birth under former section 301(a)(7) of the Act 
regardless of the subsequent legitimation by his U.S. citizen stepfather. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden. Accordingly, we dismiss the appeal. 

ORDER: The appeal is dismissed. 

Cite as Matter of J-C-C-P-, ID# 16969 (AAO Aug. 18, 2016) 


