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The Applicant's mother, a citizen of the United States, seeks a Certificate of Citizenship on behalf of 
the Applicant. See Immigration and Nationality Act (the Act) section 322, 8 U.S.C. § 1433. A U.S. 
citizen parent may apply for a Certificate of Citizenship on behalf of a child residing outside the United 
States if the child is residing in the U.S. citizen parent's custody, and that parent, or the citizen parent's 
parent, had been physically present in the United States for 5 years, 2 of which were after the parent 
turned 14 years old. 

The Field Office Director, Albany, New York, denied the application. The Director concluded that 
the Applicant did not meet the definition of "child" under section lOl(c) of the Act, 8 U.S.C. 
§ llOl(c), as she was not legitimated by her father prior to her 16th birthday. 

The matter is now before us on appeal. The appeal, which was filed on July 17, 2013, was received 
at our office on July 14, 2016. On appeal, the Applicant submits sections of Italian law related to 
legitimation, and claims the Director erred in determining that she was not a legitimate child of her 
father. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant claims eligibility for issuance of a Certificate of Citizenship under section 322 of the 
Act through her U.S. citizen mother. 

As amended by the Child Citizenship Act (CCA) of 2000 (Child Citizenship Act of 2000, Pub. L. 
No. 106-395, 114 Stat. 1631 (Oct. 30, 2000)), which took effect on February 27, 2001, section 322 
of the Act applies to children born and residing outside of the United States. It provides, in pertinent 
part: 

(a) A parent who is a citizen of the United States ... may apply for naturalization on 
behalf of a child born outside of the United States who has not acquired citizenship 
automatically under section 320. The [Secretary of Homeland Security] shall issue a 
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certificate of citizenship to such applicant upon proof, to the satisfaction of the 
[Secretary], that the following conditions have been fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of 
fourteen years; or 

(B) has ... a citizen parent who has been physically present in the 
United States or its outlying possessions for a period or periods 
totaling not less than five years, at least two of which were after 
attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

( 4) The child is residing outside of the United States in the legal and physical 
custody of the [citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

(b) Upon approval of the application (which may be filed from abroad) and ... upon 
taking and subscribing before an officer of the Service within the United States to the 
oath of allegiance required by this Act of an applicant for naturalization, the child 
shall become a citizen of the United States and shall be furnished by the [Secretary] 
with a certificate of citizenship. 

Section 101 (c) of the Act states, in pertinent part, that for naturalization and citizenship purposes, 

[t]he term "child" means an unmarried person under twenty-one years of age and 
includes a child legitimated under the law of the child's residence or domicile, or under 
the law ofthe father's residence or domicile, whether in the United States or elsewhere 
. . . if such legitimation ... takes place before the child reaches the age of 16 years ... 
and the child is in the legal custody of the legitimating ... parent or parents at the time 
of such legitimation. 
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II. ANALYSIS 

The Applicant was born in Italy to a U.S. citizen mother on and is currently years 
of age. The Applicant's parents were not married at the time of her birth. The record reflects that 
the Applicant has established that she meets several requirements for issuance of a Certificate of 
Citizenship under section 322 of the Act. Specifically, the Applicant has established that her mother 
is a U.S. citizen. The Applicant has established that her mother has a U.S. citizen parent who has 
met the physical presence requirements as defined under section 322(a)(2)(B) of the Act. The record 
includes evidence that the Applicant's grandmother was born in the United States in and 
resided in the United States until 1961. 

The issues in the present matter are whether the Applicant meets the definition of child under section 
1 01 (c) of the Act, and whether the Applicant is under the age of 18 years, as required under section 
322(a)(3) of the Act. 

The Applicant's mother filed the Form N-600K, Application for Citizenship and Issuance of 
Certificate under Section 322, in 2013 , when the Applicant was years of age. In June 2013 , the 
Director denied the application, concluding that the Applicant did not meet the definition of "child" 
under section 101 (c) of the Act, as she was not legitimated by her father prior to her 16th birthday. 

The Applicant appealed the decision on July 17, 2013, which was received at our office on July 14, 
2016. 

We find that the decision of the Director to deny the application based on the premise that the 
Applicant did not meet the definition of child under section 101 (c) of the Act was erroneous. 
However, as the Applicant is no longer under the age of 18, as required under section 322(a)(3) of 
the Act, we will dismiss the appeal. 

A. Definition of Child under section 1 0 1 (c) of the Act 

The Director denied the application, stating that the Applicant indicated on her application that her 
parents were not married, and therefore the Applicant did not meet the definition of "child" pursuant 
to section 101 (c) of the Act as she was not legitimated before the age of 16 under the law of her 
father's residence or domicile. 

According to U.S. Citizenship and Immigration Services (USCIS) policy, a child who was born 
outside the United States out of wedlock and has not been legitimated is eligible for derivative 
citizenship ~hen the mother of such a child becomes a naturalized citizen. 12 USCIS Policy Manual 
H.3 (C), https:/ /www. uscis.gov /policymanual. 

Similarly, in this particular case, the Applicant claims that she derived U.S. citizenship through her 
U.S . citizen mother, and therefore legitimation by the father is not required to meet the definition of 
child for purposes of section 322 of the Act. As such, the decision of the Director to deny the 
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application based on the fact that the Applicant was not legitimated by her father prior to her 16th 
birthday was incorrect. 

B. Applicant's age 

Section 322(a)(3) of the Act requires that an applicant for a Certificate of Citizenship be under the 
age of 18 years. In addition, under section 322(a)(3) of the Act, requirements under sections 
322(a)(5) and 322(b) of the Act must occur before an Applicant reaches the age of 18. Accordingly, 
the Applicant is statutorily ineligible for a certificate of citizenship because she does not meet the 
age limitation set forth in section 322(a)(3) of the Act. Neither the Act nor the pertinent regulations 
grant us authority to waive the statutory requirement that the Applicant be under the age of 18. We 
lack authority to waive the requirements of the statute, as implemented by the regulations. See 
United States v. Nixon, 418 U.S. 683, 695-96 (1974) (as long as regulations remain in force, they are 
binding on government officials). 

III. CONCLUSION 

In light of the above, the Applicant has not demonstrated that she is eligible for a Certificate of 
Citizenship as she is no longer under the age of 18 years. Accordingly, the Applicant has not 
established eligibility for issuance of a Certificate of Citizenship pursuant to section 322 of the Act. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) ofthe Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden. 

ORDER: The appeal is dismissed. 

Cite as Matter of M-M-, ID# 34574 (AAO Aug. 18, 2016) 
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