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MATTER OF D-E-A-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: DEC. I, 2016 

MOTION ON ADMINISTRATIVE APPEALS OFFICE DECISION 

APPLICATION: FORM N-600K, APPLICATION FOR CITIZENSHIP AND ISSUANCE OF 
CERTIFICATE UNDER SECTION 322 

The Applicant's father, a U.S. citizen, seeks a Certificate of Citizenship on behalf of the Applicant. 
See Immigration and Nationality Act (the Act) section 322, 8 U.S.C. § 1433. A U.S. citizen parent 
may apply for a Certificate of Citizenship on behalf of a child residing outside the United States if 
the child is residing in the U.S. citizen parent's custody, and that parent had been physically present 
in the United States for 5 years, 2 of which were after the parent turned 14 years old. 

The Field Office Director, Newark, New Jersey, denied the application, concluding that the 
Applicant's father did not submit proof that the Applicant was residing outside of the United States 
in his legal and physical custody, as required to establish eligibility for issuance of a Certificate of 
Citizenship under section 322 ofthe Act. 

On appeal, the Applicant's father asserted that the Applicant was eligible for issuance of a 
Certificate of Citizenship because she was under 18, and she was residing outside of the United 
States with her biological mother, who supported the father's application for the Applicant's 
citizenship. We rejected the Applicant's appeal as untimely. However, we subsequently received 
documentation from the Applicant's father reflecting that he timely submitted the appeal to the Field 
Office. Based on this new information, we are reopening the matter on our own motion to issue a 
new decision for the record. 

Upon de novo review, we will dismiss the appeal. The Applicant is not eligible for issuance of a 
Certificate of Citizenship pursuant to the provisions of section 322 of the Act at this time, because 
she is not residing with her U.S. citizen father, and in his custody, outside of the United States. 

I. LAW 

The record reflects that the Applicant's father has been residing in the United States since 1985, 
married in 1987, and became a naturalized U.S. citizen in 1994. He is currently residing in the 
United States with his spouse. The Applicant was born in Nigeria on to her father 
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and a Nigerian citizen mother who is not the father's spouse. The Applicant resides in Nigeria with 
her mother. 1 

As amended by the Child Citizenship Act (CCA) of 2000 (Child Citizenship Act of 2000, Pub. L. 
No. 106-395, 114 Stat. 1631 (Oct. 30, 2000)), which took effect on February 27, 2001, section 322 
of the Act applies to children born and residing outside of the United States. It provides, in pertinent 
part: 

(a) A parent who is a citizen of the United States (or, if the citizen parent has died 
during the preceding 5 years, a citizen grandparent or citizen legal guardian) may 
apply for naturalization on behalf of a child born outside of the United States who has 
not acquired citizenship automatically under section 320. The [Secretary of 
Homeland Security] shall issue a certificate of citizenship to such applicant upon 
proof, to the satisfaction of the [Secretary], that the following conditions have been 
fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of 
fourteen' years; or 

(B) has ... a citizen parent who has been physically present in the 
United States or its outlying possessions for a period or periods 
totaling not less than five years, at least two of which were after 
attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

( 4) The child is residing outside of the United States in the legal and physical 
custody of the [citizen parent] (or, if the citizen parent is deceased. an 
individual who does not object to the application). 

1 While the Applicant's father represented on the Form N-600K, Application for Citizenship and Issuance of Certificate 
Under Section 322, that the Applicant resides with him in the United States, his statement on appeal, as well as the 
affidavit submitted by the Applicant's mother, indicate that the Applicant is residing in Nigeria and has never been in the 
United States. 
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(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

(b) Upon approval of the application (which may be filed from abroad) and ... upon 
taking and subscribing before an officer ofthe Service within the United States to the 
oath of allegiance required by this Act of an applicant for naturalization, the child 
shall become a citizen of the United States and shall be furnished by the [Secretary] 
with a certificate of citizenship (emphasis added). 

Finally, 8 C.P.R. § 322.1 describes circumstances under which a parent is presumed to have legal 
custody of a child: 

(1) For the purpose of the [Child Citizenship Act], the Service will presume that a 
U.S. citizen parent has legal custody of a child, and will recognize that U.S. 
citizen parent as having lawful authority over the child, absent evidence to the 
contrary, in the case of: 

(i) A biological child who currently resides with both natural parents 
(who are married to each other, living in marital union, and not 
separated), 

(ii) A biological child who currently resides with a surv1vmg natural 
parent (if the other parent is deceased), or 

(iii) In the case of a biological child born out of wedlock who has been 
legitimated and currently resides with the natural parent. 

II. ANALYSIS 

The record establishes that the Applicant is currently under and that her father is a U.S. citizen. 
The evidence the Applicant's father submitted, a property deed, tax records, and a Social Security 
statement, demonstrates that he meets the U.S. physical presence requirement of section 
322(a)(2)(A) of the Act. However, to be eligible for issuance of a Certificate of Citizenship under 
section 322 of the Act, the Applicant must also meet the definition of a "child" for citizenship 
purposes, she must be residing outside of the United States in the U.S. citizen parent's legal and 
physical custody, and she must be temporarily present in the United States pursuant to a lawful 
admission. Accordingly, the issue before us is whether the Applicant, who currently resides with her 
mother in Nigeria while her U.S. citizen father resides in the United States, meets these 
requirements. 

The Director determined that the Applicant was not eligible for issuance of a Certificate of 
Citizenship, because her father did not submit evidence that the Applicant resided in his legal and 
physical custody outside of the United States. 
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On appeal, the Applicant's father asserts that the Applicant is eligible for a Certificate of Citizenship 
because the Applicant is under years of age, and she is residing outside of the United States in the 
legal and physical custody of her mother, who does not object to the citizenship application. 

Upon review of the entire record, we conclude that the Applicant is not eligible for a Certificate of 
Citizenship under section 322 of the Act because she is not residing outside of the United States in 
the custody of her U.S. citizen father as required under section 322(a)(4) of the AcL 

Because we find that the Applicant is statutorily ineligible for issuance of a Certificate of Citizenship 
for this reason, we do not address at this time whether the Applicant is a."child"2 for the purposes of 
section 322 of the Act, and whether she is temporarily present in the United States pursuant to a 
lawful admission. 

A. Residence Outside of the United States in the U.S. Citizen Parent's Custody 

As stated above, to be eligible for issuance of a Certificate of Citizenship under section 322 of the 
Act, a child must be residing outside of the United States in the legal and physical custody of his or 
her U.S. citizen parent. The Applicant does not meet this requirement because she resides in Nigeria 
with her mother, while her father resides in the United States. 

The record includes an affidavit by the Applicant's biological mother, who states that the Applicant 
is currently residing in Nigeria in her physical and legal custody pursuant a mutual and verbal 
agreement with the Applicant 's father. The mother further states that the Applicant's father provides 
for the Applicant and maintains contact with her. In the brief submitted on appeal, the father 
confirms that the Applicant lives with her mother in Nigeria, and that the mother has legal and 
physical custody of the Applicant. 

Based on this evidence, we find that the Applicant does not meet any of the circumstances in 
8 C.F .R. § 322.1, under which she could be presumed to be in her father's legal and physical 
custody. Specifically, the Applicant's parents are not married, and they do not reside together with 
the Applicant. Moreover, both of the Applicant' s parents are alive, and, while the Applicant was 
born out of wedlock, she is not currently residing with her biological father. Finally, both parents 
state that they mutually agreed that the Applicant's mother will have legal and physical custody of 
the Applicant. 

2 The regulation at 8 C.F.R. § 322.1 provides that the term "child," as used in section 322 of the Act, includes "a child 
legitimated under the law of the child's residence or domicile, or under the law ofth'e father's residence or domicile ... ," 
described in section lOl(c)(l) of the Act, 8 U.S.C. § llOl(c)(l). The Applicant was born out of wedlock in Nigeria . 
The issue of legitimation was not addressed in the Director's decision, and the record does not include any information 
on the subject. 
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The Applicant's father's asserts that the Applicant satisfies the foreign residence provision of section 
322(a)(4) of the Act, because she is residing outside of the United States in the legal and physical 
custody of an individual (her mother) who does not object to the citizenship application. However, 
the "no objection" part of section 322(a)( 4) of the Act applies only in cases where the child's U.S. 
citizen parent is deceased. As the Applicant's U.S. citizen father is alive, the Applicant must be 
residing in his legal and physical custody outside of the United States to qualify for issuance of a 
Certificate of Citizenship. 

Because the Applicant is not currently residing outside of the United States in the legal and physical 
custody ofher U.S. citizen father, she does not meet the requirement of section 322(a)(4) ofthe Act. 
Accordingly, the Applicant is not eligible for issuance of a Certificate of Citizenship pursuant to 
section 322 of the Act at this time. 

B. Acquisition of U.S. Citizenship at Birth 

While the Applicant has not established that she qualifies for a Certificate of Citizenship under 
section 322 of the Act, the Applicant may be eligible to claim U.S. citizenship pursuant to section 
301(g) of the Act 8 U.S.C. § 1401(g), which provides that the following shall be nationals and 
citizens of the United States at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of fourteen .... 

The record reflects that the Applicant was born in Nigeria to a U.S. citizen father who was 
physically present in the United States for at least 5 years before the Applicant's birth in and a 
Nigerian citizen mother. Thus, the Applicant appears to satisfy the requirements of section 301 (g) 
of the Act regarding her father's U.S. citizenship and his residence in the United States. However, 
because the Applicant was born out of wedlock, she must also meet conditions in section 309(a) of 
the Act, 8 U.S.C. § 1409(a), to establish acquisition of U.S. citizenship at birth. Section 309(a) of 
the Act states: 

The provisions of paragraphs (c), (d), (e), and (g) of section 301 ... shall apply as of the 
date of birth to a person born out of wedlock if-

(1) a blood relationship between the person and the father is established by clear and 
convincing evidence, · 

(2) the father had the nationality of the United States at the time of the person's 
birth, 
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(3) the father (unless deceased) has agreed in writing to provide t!nancial support for 
the person until the person reaches the age of 18 years, and 

(4) while the person is under the age of 18 years-

(A) the person is legitimated under the law of the person's residence or domicile, 

(B) the father acknowledges paternity of the person in writing under oath, or 

(C) the paternity of the person is established by adjudication of a competent 
court. 

Accordingly, if the Applicant is able to demonstrate that she meets the above requirements, and she 
is in the United States, she may file Form N-600, Application for Certificate of Citizenship, with the 
U.S. Citizenship and Immigration Services. See section 103(a)(l) ofthe Act, 8 U.S.C. § 1103. Ifthe 
Applicant resides overseas, her U.S. citizenship claim must be submitted to the U.S. Department of 
State. See section 104(a)(l) ofthe Act, 8 U.S.C. § 1104. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden in this case, because she is not residing in her U.S. citizen father's custody outside of the 
United States as required to obtain a Certificate of Citizenship pursuant to section 322 of the Act. 
We will therefore dismiss the appeal. 

The dismissal is without prejudice to filing a Form N-600 with the U.S. Citizenship and Immigration 
Services, ifthe Applicant is in the United States, or to submitting a U.S. citizenship claim to the U.S. 
Department of State, if the Applicant is overseas. 

ORDER: The appeal is dismissed. 

Cite as Matter of D-E-A-, 10# 234823 (AAO Dec. 1, 2016) 
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