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APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native and citizen of Peru, seeks a Certificate of Citizenship. See Immigration and 
Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child 
Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the 
United States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship 
after birth but before the age of 18, may apply to receive a Certificate of Citizenship. 

To establish derivative citizenship under former section 321 of the Act, an individual who was born 
to foreign national parents between December 24, 1952, and February 27, 1983, must show that he 
or she is residing in the United States as a lawful permanent resident, and that both his or her parents 
became naturalized U.S. citizens before the individual turned 18. For individuals born to foreign 
national parents, only one of whom naturalized before the individual turned 18, the individual may 
become a U.S .• citizen if one of three conditions are met: that individual's non-naturalized parent is 
deceased, the U.S. citizen parent has custody over the individual after a legal separation or divorce, 
or, if the individual was born to unmarried parents and is claiming to be a U.S. citizen through a 
naturalized mother, the father must not have made the individual his legitimate child. 

The District Director, New York, New York, denied the application concluding that the Applicant 
could not derive citizenship solely from his mother under former section 321 of the Act, because he 
was legitimated under the law of Peru by his father, when the father registered the Applicant's bi1ih 
in 1987. The Applicant subsequently filed a motion to reopen asserting that the individual who 
registered his birth in Peru in 1987 was not his biological father. In support of this assertion, the 
Applicant submitted a copy of the DNA test, which excluded this individual as the Applicant's 
biological father. The Director denied the motion, finding that the requirements of the Peruvian 
Civil Code regarding filiation of extramarital children were satisfied when the individual who 
registered the Applicant's birth in 1987 declared paternity of the Applicant and his name was 
recorded on the Applicant's birth certificate. Thus, the Director affirmed the initial determination 
that the Applicant was ineligible to derive citizenship under former section 321 through his mother 
because he was legitimated. 

The matter is now before us on appeal. On appeal, the Applicant re-submits the DNA test results to 
show that the individual listed on his 1987 birth certificate is not his biological father. The 
Applicant asserts that under the Civil Code of Peru genetic testing overrides presumption of 
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paternity, and that a person born out of wedlock may qualify as a legitimated child only if 
legitimated by the biological father. The Applicant claims that because he was not legitimated by 
his biological father, he automatically derived U.S. citizenship under former section 321 (a)(3) of the 
Act upon naturalization of his mother. 

Upon de novo review, we will withdraw the Director's decision and remand the matter for further 
proceedings consistent with the foregoing opinion and for the entry of a new decision, which, if 
adverse, shall be certified to us for review. 

I. LAW 

The Applicant seeks a Certificate of Citizenship indicating that he derived U.S. citizenship from his 
mother. The Applicant was born in Peru on to unmarried foreign national parents. 
The record contains two birth certificates for the Applicant. The first birth certificate was issued in 

and it includes the names of both parents. The second birth certificate was issued in 1987, 
upon registration of the Applicant's birth by his stepfather, who acknowledged the Applicant as his 

. biological child, and who is listed on the birth certificate as the Applicant's father. The Applicant 
was-admitted to the United States as a lawful permanent resident in 1989, when he was years old, 
based on an immigrant visa petition filed on his behalf by his mother. In 1993, the Applicant's 
mother married the Applicant's stepfather. The Applicant's mother became a U.S. citizen through 
naturalization in 1995, when the Applicant was 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales. 401 F.3d 1069, 1075 (9th Cir. 
2005). The Child Citizenship Act of 2000 (the CCA), which took effect on February 27, 2001 , 
amended sections 320 and 322 of the Act, and repealed section 321 of the Act. The provisions of the 
CCA are not retroactive, and the amended provisions of section 320 and 322 of the Act apply only to 
individuals who were not yet 18 years old as of February 27, 2001. Because the Applicant was 
on February 27, 2001, he is not eligible for the benefits of the amended Act. See Matter of 
Rodriguez-Tejedor, 23 I&N Dec. 153 (BIA 2001). Therefore, the Applicant's citizenship claim must 
be considered under the provisions of former section 321 of the Act. 

Former section 321 ofthe Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization ofboth parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
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the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause ( 1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsectioh, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

II. ANALYSIS 

The Applicant claims derivative citizenship through his naturalized U.S. citizen mother. As stated 
above, the record reflects that the Applicant satisfies some of the conditions in former section 321 of 
the Act for derivative citizenship. Specifically, he was born out of wedlock, he was residing in the 
United States as a permanent resident, his mother naturalized, and that all those events took place 
while the Applicant was under the age of 18. Therefore, the only issue to be resolved in order to 
determine whether the Applicant derived U.S. citizenship from his mother is whether the Applicant's 
paternity was established by legitimation before he turned 18. 

Upon review of the entire record which includes, but is not limited to: the Applicant's two birth 
certificates referenced above, an affidavit from his stepfather, and the DNA paternity test results, we 
conclude that the Applicant was not legitimated when his stepfather registered the Applicant's birth 
in Peru in 1987. However, because the record contains another birth certificate, registered shortly 
after the Applicant' s birth, on which the name of a potential natural fat)1er was recorded, we will 
remand the matter to the Director to evaluate the probative value of this birth certificate and to 
determine whether the Applicant was legitimated under Peruvian law by this father. 

A. Paternity ofthe Applicant 

The evidence is inconclusive as to the Applicant's paternity. The record does not include any 
statements from the Applicant or his mother on this issue; however, it contains two birth certificates 
for the Applicant. The first birth certificate was registered before a civil registrar in Peru, on 

after the Applicant ' s birth. On this birth certificate, the Applicant's last 
name was recorded as and his father ' s name was recorded as 

The second birth certificate was registered in Peru, on June 2, 1987. This birth 
certificate lists the Applicant's surname as and the name of the Applicant's father 
is listed as 

In 2013, the Applicant submitted a copy of a DNA paternity test, which excludes 
as the Applicant ' s biological father. The Applicant has also submitted an affidavit, in which 

1 Neither of the Director's adverse decisions addresses the information in the birth certificate. 
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states that he met the Applicant's mother in 1980, after the Applicant was born. 
and the Applicant's mother subsequently had two children together born in Peru in 

and According to the affidavit, in 1987, decided to put his name on 
the Applicant's birth certificate so that all the children of the Applicant's mother could claim that 
they had the same father. claims he has been married to the Applicant's mother 
since 1993, but he never legally adopted the Applicant. He states he was told that the Applicant ' s 
biological father is either or It appears, therefore, that 

whose name is listed on the Applicant's birth certificate, may be the 
Applicant's biological father. 

B. Effect of Legitimation by Non-Biological Father 

The Director concluded that the Applicant was legitimated under Peruvian law when 
registered the Applicant's birth in 1987, declaring that he was the Applicant's father. The 

Director found that because the Applicant was legitimated, he was not eligible to derive U.S. 
citizenship from his mother under former section 321(a)(3) of the Act. For the reasons explained 
below, we find that the acknowledgment of the Applicant's paternity by who, as 
the record shows, is not the Applicant's biological father, did not result in establishment of the 
Applicant's paternity through legitimation for the purposes of derivative citizenship under former 
section 321(a)(3) of the Act. 

The Applicant was born in Peru out of wedlock, and the DNA test conclusively establishes that 
is not the Applicant's natural father. Nevertheless, claimed the 

Applicant as his child, when he registered his birth in 1987, and he was recognized on the 
Applicant's birth certificate as his father. 

However, acknowledgment of a child, absent blood relationship, does not constitute legitimation for 
immigration purposes. See Matter of J- , 7 I&N Dec. 338, 341 (BIA 1956) (legitimation by non
biological father does not constitute legitimation for the purpose of the immigration laws); Matter of 
Bueno-Almonte, 21 I&N Dec. 1029, 1031 (BIA 1997) (a beneficiary cannot qualify as the 
legitimated child of the petitioner unless the evidence of record establishes that he is the petitioner's 
biological child). 

We find , therefore, that acknowledgment of the Applicant ' s paternity at the time of the registration 
of his birth in 1987 by who is not the Applicant ' s biological father, did not 
establish the Applicant's paternity by legitimation for the purposes of derivative citizenship under 
section 321(a)(3) of the Act, regardless of whether such acknowledgment might have been 
considered sufficient for legitimation under the law of Peru. 

C. Recognition by Natural Father 

Although the Applicant was not legitimated in 1987 by his stepfather, it is possible that the 
Applicant's paternity may nevertheless have been established by legitimation when his birth was 
registered in As stated above, the record includes the Applicant's birth certificate issued 
shortly after his birth in This birth certificate lists the name of the Applicant's mother, as well 
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as the name of his potential father, 
certificate was recorded as 

The Applicant ' s last name on this birth 

According to Article 34 7 of the Peruvian Civil Code of 1936 (1936 Civil Code), which was in effect 
at the time the Applicant's birth was registered in children born out of wedlock were 
considered illegitimate, and could be legitimated only by the subsequent marriage of the parents or 
by judicial declaration upon petition of the legitimating parent. See Matter of Quispe, 16 I&N Dec. 
174, 176 (Appendix A) (BIA 1977). Article 350 of the 1936 Civil Code, however, provided, for 
illegitimate paternal affiliation through recognition and statement of paternity. !d. Further, Article 
354 of the 1936 Civil Code stated that " [r]ecognition of illegitimate children shall be filed in the 
birth registry or by public writing or by a will." !d. Finally, pursuant to Article 361 of the 1936 Civil 
Code, an illegitimate child would bear the name of its father, or mother, depending on which of the 
parents recognized the child; or, if both parents recognized the child, the child would bear the 
father's name. !d. 

The names of the Applicant' s both parents were recorded on the Applicant ' s birth certificate, 
and the Applicant was given his potential biological father ' s last name. This indicates that both his 
father and his mother jointly registered the Applicant's birth in and recognized him as their 
child; if only the Applicant ' s mother registered the Applicant's birth, the Applicant would have been 

· given his mother's last name only pursuant to the provisions of Article 361 of the 1936 Civil Code. 
Because the name of who may be the Applicant's biological father, was 
recorded on the Applicant's birth certificate, it appears that recognized the 
Applicant as his illegitimate child according to the legal procedures of Peru, specifically Article 354 
of the Peruvian Civil Code, as in effect at the time of the Applicant ' s birth registration. However, 
this recognition did not result in establishment of the Applicant ' s paternity by legitimation for the 
purposes of derivative citizenship under former section 32l(a)(3) of the Act, because at that time, 
marriage of parents or judicial declaration was required to legitimate ·an out-of-wedlock child in 
Peru. In this case, there is no evidence of either the marriage or judicial declaration of paternity. 

A change in Peruvian law on November 14, 1984,2 placed children born out of wedlock in the same 
legal position as children born in wedlock in all respects once "extramarital filiation" was 
established according to the legal procedures of Peru. See Matter of Torres, 22 I&N Dec. 28 (BIA 
1998). In order to qualify as a "legitimated" child, a child residing or domiciled in Peru must have 
been under the age of 18 in 1984, when the changes in Peruvian law regarding legitimation took 
effect, and "extramarital filiation" must have been established prior to the child ' s 18th birthday, 
unless the child was legitimated under the former laws of that country. ld. 

The Applicant was under when the changes in the Peruvian law took place. Nevertheless, even 
under the new law, "extramarital filiation" was required before a child could be considered 
legitimated. See Matter of Torres, supra; Matter of Cross, 26 I&N Dec. 485, 490 (BIA 20 15). 
(" [W]here a jurisdiction requires an affirmative act to legitimate an out-of-wedlock child, paternity is 
not established without the requisite act, even if the jurisdiction has enacted a law to place children 
on equal footing without regard to the circumstances of their birth.") Accordingly, we will remand 
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the matter to the Director to determine whether is in fact the Applicant's 
biological father and, if so, whether "extramarital affiliation" was established prior to the 
Applicant's 18th birthday in accordance with the Peruvian in light of the information on the 
Applicant's birth certificate. 

Ill. CONCLUSION 

Under former section 321(a)(3) of the Act, the Applicant may establish derivative U.S. citizenship 
through his mother if he can demonstrate, in part, that he was born out of wedlock and his paternity 
was not established by legitimation. Pursuant to Peruvian Civil Code, children born out of wedlock 
who were under 18 on November 14, 1984, were placed in the same legal position as legitimate 
children once "extramarital filiation" requirements were fulfilled according to the legal procedures 
of Peru, unless the child was legitimated prior to 1984. At the time the Applicant's birth was 
registered in illegitimate paternal filiation included recognition of the child by the father, 
which was recorded in the birth registry. 

We are therefore remanding the matter to the Director to determine whether the Applicant's 
paternity was established by legitimation based on the birth certificate information, and to issue 
a new decision. If the new decision is adverse to the Applicant, it shall be certified to us for review. 

ORDER: The decision of the Director, New York, New York, is withdrawn. The matter is 
remanded to the Director, New York, New York, for further proceedings consistent 
with the foregoing opinion and for entry of a new decision, which, if adverse, shall be 
certified to us for review. 

Cite as Matter ofO-F-V-M-, ID# 11469 (AAO Dec. 7, 2016) 
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