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The Applicant, a native and citizen of Colombia, seeks a Certificate of Citizenship. See Immigration 
and Nationality Act (the Act), section 321, 8 U.S.C. ,§ 1432, repealed by Sec. 103(a), title I, Child 
Citizenship Act of 2000 (CCA), Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born 
outside the United States who acquired U.S. citizenship at birth, or who automatically derived U.S. 
citizenship after birth but before the age of 18, may apply to receive a Certificate of Citizenship. An 
individual who is claiming derivative citizenship through naturalized parent or parents, and who was 
born between December 24, 1952, and February 27, 1983, must meet the last of certain conditions 
by February 26, 2001. If the individual was adopted, he or she must also satisfy specific 
requirements pertaining to adopted children. 

For an adopted individual to establish derivative U.S. citizenship under former section 321 of the 
Act, such individual must be born to foreign national parents, and must be residing in the United 
States at the time of naturalization of the adoptive parent or parents pursuant to a lawful admission 
for permanent residence, while the individual is under the age of 18 and in the custody of the 
adoptive parent or parents. 

The Kendall Field Office Director, Miami, Florida, denied the application. The Director concluded 
that the Applicant could not benefit from the provisions of current section 320 of the Act, 8 U.S.C. 
§ 1431, because he was over years old on February 27, 2001, when they went into effect.1 

Moreover, the Director determined that the Applicant did not derive citizenship under former section 
321 of the Act, because he was not lawfully admitted to the United States for permanent residence. 
Specifically, the Director found that the Applicant did not qualify for an immigrant classification as 
an "adopted child" because he had not been in his adoptive father's legal custody for at least 2 years 
when the father filed an immigrant visa petition on the Applicant's behalf. The Director found that 
for this reason the Applicant was statutorily ineligible to adjust status to that of a lawful permanent 
resident. 

1 The record supports this determination, and the Applicant does not contest it on appeaL Accordingly, we will not 
address in our decision the Applicant's eligibility for derivative citizenship pursuant to current section 320 of the Act. 
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The matter is now before us on appeal. On appeal, the Applicant submits additional evidence 
pertaining to his adoption and asserts that the Director's decision was in error. The Applicant claims 
that his biological father transferred legal custody of the Applicant to his adoptive mother in 1982 by 
giving her full power of attorney regarding guardianship, safekeeping, and custody of the Applicant. 
Thus, the Applicant states he satisfied the 2-year legal custody requirement and was eligible for the 
"child" classification at the time the immigrant visa petition was filed on his behalf and when he was 
granted adjustment of status. Finally, the Applicant points out that his brother who was adopted and 
adjusted status in the United States at the same time and under the same circumstances as the 
Applicant, and the brother was issued a Certificate of Citizenship. 

Upon de novo. review we will dismiss the appeal. The Applicant is not eligible to derive U.S. 
citizenship under former section 321 of the Act because he has not established that he was residing 
in the United States at the time of naturalization of his adoptive parents and in their custody pursuant 
to a lawful admission for permanent residence. 

I. LAW 

The record reflects that the Applicant was born in Colombia on to foreign national 
parents. In 1989, the Applicant was admitted to the United States as a nonimmigrant visitor. He 
was subsequently adopted in Florida, on 1990, by two married U.S. citizens. The 
Applicant's adoptive father was naturalized in 1966; his adoptive mother obtained U.S. citizenship 
through naturalization in 1981. In December 1991, a little over a year after the adoption, the 
Applicant's adoptive father filed Form l-130, Petition for Alien Relative, on the Applicant's behalf 
to classify him as a child of a U.S. citizen. The petition was approved on June 5, 1992, and on the 
same date the Applicant's status was adjusted to that of a lawful permanent resident, a child of a 
U.S. citizen. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The Applicant turned 18 years of age in June 1994, when former section 321 of the Act 
governed derivation of U.S. citizenship after birth. 

Former section 321 of the Act provided: 
. ' 

(a) A child born outside of the United States of alien parents, or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States, 
becomes a citizen of the United States upon fulfillment of the following 
conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; 
or 
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(3) The naturalization of the parent having legal custody of the child when 
there has been a legal separation of the parents or the naturalization of the 
mother if the child was born out of wedlock and the paternity of the child has 
not been established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 
years; and 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or.(3) of this subsection, or thereafter begins to reside permanently 
in the United States while under the age of 18 years. 

(b) Subsection (a) of this section shall apply, to an adopted child only if the child is 
residing in the United States at the time of naturalization of such adoptive parent 
or parents, in the custody of his adoptive parent or parents, pursuant to a lawful 
admission for permanent residence (emphasis added). 

The term "lawfully admitted for permanent residence" means the status of having been lawfully 
accorded the privilege of residing permanently in the United States as an immigrant in accordance 
with the immigration laws, such status not having changed. Section 101(a)(20) of the Act, 8 U.S.C. 
§ 1101(a)(20) (1992). 

At the time the Applicant's father filed the Form I-130 to classify him as the child of a U.S. citizen, 
section 101(b)(1) of the Act, 8 U.S.C. § 1101(b)(1) (1991) defined the term "child" as: 

an unmarried person under twenty-one years of age who is -

(E) a child adopted while under the age of sixteen years if the child has been in the 
legal custody of, and has resided with, the adopting parent or parents for at least two 
years: .... 

The regulations at 8 C.F.R. §. 204.2(c)(7) (1991) described requirements of physical and legal 
custody in cases of immigrant visa petitions filed on behalf of adopted children. They provided: 

Relationship by adoption. If the petitioner and the beneficiary are related to each 
other by adoption, a certified copy of the adoption decree must accompany the 
petition. Immigration benefits may be obtained under sections 101(b)(1)(E) or 
101(b )(2) of the Act by virtue of an adoptive relationship if the child was adopted 
while under the age of sixteen and the child has been in the legal custody of, and has 
resided with the adopting parent or parents for at least two years. Legal custody and 
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residence occurring prior to or after the adoption will satisfy both requirements. 
Legal custody is measured from the date the adopting parent or parents are awarded 
legal custody, rather than from the date of the adoption decree. A child adopted 
under the age of sixteen years is a "child" for purposes of sections 101(b)(1)(E) and 
101(b)(2) of the Act._ 

Finally, at the time the Applicant's status was adjusted to that of a lawful permanent resident in 
1992, section 245 of the Act, 8 U.S.C. § 1255, provided that the status of a person who was 
inspected and admitted or paroled into the United States could be adjusted only if the person was 
eligible to receive an immigrant visa, was admissible to the United States, and an immigrant visa 
was immediately available when the adjustment application was filed. 

II. ANALYSIS 

The issues on appeal are whether the Applicant was lawfully admitted to the United States for 
permanent residence and, if so, whether he also meets the remaining requirements of former section 
321 of the Act to derive U.S. citizenship from his adoptive parents. 

The Director determined that the Applicant did not derive citi':zenship under former section 321 of 
the Act because he was not eligible to adjust status as a child of a U.S. citizen and, thus, he was not 
residing in the United States pursuant to a "lawful admission for permanent residence" as required in 
former section 321(b) of the Act. Specifically, the Director determined that because the Applicant 
was adopted, he had to reside in the adoptive parent's legal custody for at least 2 years before he 
could be classified as a "child" of that parent under the provisions of section 1 01 (b)( 1 )(E) of the Act. 
However, because the Applicant was not legally adopted until 1990, he did not meet the 
2-year legal custody requirement when his adoptive father filed an immigrant visa petition on his 
behalf in December 1991, and when the petition was approved and the Applicant's status adjusted to 
that of a permanent resident in June 1992. 

On appeal, the Applicant asserts that he had satisfied the 2-year legal custody requirement because 
his biological father granted power of attorney to his adoptive mother in 1982 through a formal 
document executed before a notary public in Colombia. The Applicant states that this document 
should be recognized by U.S. Citizenship and Immigration Services (USCIS) as transfer of legal 
custody of the Applicant from his biological father to his adoptive mother, for the purposes of the 
definition of a "child" in section lOl(b )(1)(E) of the Act, and eligibility to adjust status as a child of 
U.S. citizen. The Applicant also avers that his brother, who was adopted and adjusted status at the 
same time as the Applicant was determined by USCIS to be a U.S. citizen and issued a Certificate of 
Citizenship. · The Applicant indicates that because the facts relating to his derivative citizenship 
claim are the same as in his brother's case, he is entitled to a Certificate of Citizenship. 

As a preliminary matter, we find that any determination regarding U.S. citizenship of the Applicant's 
brother in different proceedings is irrelevant in the instant matter~ Each application for a Certificate 
of Citizenship constitutes a separate proceeding with a separate record, and must be evaluated on the 
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basis of the facts and evidence presented. Moreover, in making a determination of statutory 
eligibility, we are limited to the information in the record of proceedings before us. See 8 C.F.R. 
§ 103.2(b )(16)(ii). 

We have reviewed the entire record, which includes, but is not limited to: adoption documents, 
birth, marriage, and naturalization certificates. Upon review, we find that the Applicant did not 
derive U.S. citizenship from his adoptive parents pursuant to former section 321 of the Act because 
he was not residing in the United States at the time of naturalization of his adoptive parents. 
Moreover, the Applicant's admission to the United States for permanent residence was not "lawful" 
because he was not eligible for immigrant classification as a child of a U.S. citizen at the time his 
status was adjusted in 1992. 

A. Lawful Admission to the United States for Permanent Residence 

As stated above, to derive U.S. citizenship after birth, a child must meet certain requirements before 
his or her 18th birthday. These requirements are determined by the law that was in effect at the time 
the last qualifying event that gave rise to eligibility occurred. See Minpsyan v. Gonzales, supra. 

Former section 321 of the Act required a child, whether biological or adopted, to be residing in the 
. . 

United States pursuant to a lawful admission for permanent residence in order to derive U.S. 
citizenship from a parent or parents. See former sections 321( a)(5) and 321(b) of the Act. 

The term "lawfully admitted for permanent residence" is defined as "the status of having been 
lawfully accorded the privilege of residing permanently in the United States as an immigrant in 
accordance with the immigration laws." Section 101(a)(20) of the Act. "To be 'lawfully admitted 
for permanent residence,' adjustment to lawful permanent resident status· must be 'in compliance 
with the substantive requirements of the law'." See Reganit v. Sec'y, Dep't of Homeland Sec., 814 
F.3d 1253, 1257 (11th Cir. 2016) (citing Savoury v. US. Att'y Gen., 449 F3d 1307, 1313-18 (lith 
Cir. 2006). An alien whose status was mistakenly adjusted to that of a lawful permanent resident is 
not an alien lawfully admitted for permanent residence. !d. 

The record reflects that the Applicant was adopted in 1990, and that his status was 
adjusted based on an approved visa petition filed by the Applicant's adoptive father in December 
1991 to classify him as a child of a U.S. citizen. Section lOl(b)(l)(E) requires a child to be in the 
petitioning adoptive,parent's legal custody for at least 2 years 'to qualify as a "child" for immigration 
visa issuance purposes. The Director determined that the Applicant did not meet this requirement as 
legal custody commenced with the final adoption order, which was issued less than 2 years before 
the approval of the Form 1-130, and the grant of adjustment of status. 

On appeal, the Applicant states that the power of attorney document executed in Colombia in 1982 
proves that his adoptive parents had legal custody of the Applicant since 1982. This document is not 
dated; however, the Sworn Petition for Adoption the Applicant's adoptive parents filed in the Florida 
Circuit Court in 1990 states that they had custody of the Applicant "since the natural father granted 
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custody to them on 1982, by the executed document . . . made in 
Colombia." The Applicant indicates ,that the document referenced in the petition is the power of 
attorney document. 

The power of attorney document, which was signed by the Applicant's biological father and his 
adoptive mother before a notary public in Colombia, states, in part, that the biological 
father grants to the Applicant's adoptive mother "fullpower of attorney ... so that she may have 
guardianship, safekeeping and custody of [the biological father's] minor legitimate children ... ," 
and that this "authorization covers everything having to do with leaving the country, in order to 
order their education and their support." 

The Applicant avers that he therefore met the definition of a "child" in section 101 (b )(I )(E) of the 
Act, when the visa petition was filed and approved, and that there is no legal defect in his adjustment 
of status. We do not find the Applicant's argument persuasive, as neither the language of the Sworn 
Petition for Adoption, nor the power of attorney document, establishes that the Applicant was in the 
adoptive parents' legal custody before he was adopted in 1990. 

The information in the Sworn Petition for adoption was provided by the Applicant's adoptive 
parents. It does not specify the custody type, but states that it was granted to them in 1982 through 
the power of attorney document executed by the Applicant's biological father. 

However, the power of attorney grant is not equivalent to transfer of legal custody from the 
Applicant's biological father to the Applicant's adoptive mother. Power of attorney is an instrument 
granting someone authority to act as an agent or attorney-in-fact for the grantor.Z Legal custody, in 
contrast, is the authority to make significant decisions on a child's behalf, including decisions about 
education, religious training, and healthcare. ld. Furthermore, legal custody "implies either a 
natural right or a court decree." Matter of Harris, 15 I&N Dec. 39, 41 (BIA 1970). 

In this case, while the Applicant's biological father designated the adoptive mother as the person to 
take care of the Applicant, travel with him outside Colombia, and arrange for his education in the 
United States, there is nothing in the power of attorney document to indicate that the father gave up 
his parental rights, his decision-making authority, or transferred legal custody of the Applicant at the 
time the document was executed in 1982. These indicia of legal custody were not transferred until 

1990, when the biological father signed a Consent for Adoption, in which he agreed to 
relinquish "all rights and obligations as [the Applicant's] parent." 

Moreover, even if the grant of power of attorney could be interpreted as authorization of legal 
custody, as the Applicant claims, the power of attorney in this case was given only to the Applicant's 
adoptive mother, not his adoptive father who filed the immigrant visa petition on the Applicant's 
behalf. Accordingly, because the Applicant's adoptive father did not have legal custody of the 
Applicant until adoption in 1990, the Applicant was not eligible to receive an immigrant 

2 Black's Law Dictionary, 9th ed. (2009). 
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visa as an adopted child of a U.S. citizen as defined in section lOl(b)(l)(E) of the Act when the 
Form 1-130 was approved. Thus, the Applicant was statutorily ineligible to adjust status pursuant to 
section 245 of the Act in June 1992. 

/ 

We find therefore that the Applicant was not lawfully admitted to the United States for permanent 
residence as required in former section 321(b) of the Act in order to derive U.S. citizenship. 

B. Residence in the United States at the Time of Naturalization of Adoptive Parents 

Although this issue was not addressed in the Director's decision, we conclude on appeal that even if 
the Applicant were lawfully admitted to the United States for permanent residence, he would still be 
ineligible to derive U.S. citizenship from his adoptive parents under former section 321 of the Act, 
because he was not residing in the United States as a permanent resident at the time of the parents' 
naturalization in 1966 and 1981. 

In order to derive U.S. citizenship under former section 321 of the Act, an adopted child must be 
"residingjn the United States at the time of naturalization of such adoptive parent or parents .... " 
See former section 321(b) of the Act, supra; Smart v. Ashcroft, 401 F.3d 119, 123 (2nd Cir. 2005). 

The Applican~ cannot meet this requirement. The Applicant's adoptive father was naturalized in 
1966, before the Applicant was born. The Applicant's adoptive mother was naturalized in 1981, 
when the Applicant lived in Colombia, and the Applicant did not obtain permanent resident status 
until 1992. Thus, because the Applicant was not residing in the United States pursuant to lawful 
admission for permanent residence at the time of either parent's naturalization, he is not eligible to 
derive U.S. citizenship from them pursuant to former section 321 of the Act, even if his admission to 
the United States for permanent residence was in compliance with the immigration laws. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden because he did not demonstrate that he was residing in the United States pursuant to lawful 
admission for permanent residence at the time of naturalization of his adoptive parents, as required 
to derive U.S. citizenship under former section 321 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofA-F-, ID# 7891 {AAO Dec. 12, 2016) 
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