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The Applicant, a native and citizen of Jordan, seeks a Certificate of Citizenship. See Immigration and 
Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child 
Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the 
United States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after 
birth but before the age of 18, may apply to receive a Certificate of Citizenship. To establish derivative 
citizenship under former section 321 of the Act, an individual who was born to foreign national parents 
between December 24, 1952, and February 27, 1983, must show that he or she is residing in the United 
States as a lawful permanent resident, and that both his or her parents became naturalized U.S. citizens 
before the individual turned 18. For individuals born to foreign national parents, only one of whom 
naturalized before the individual turned 18, the individual may become a U.S. citizen if one of three 
conditions is met: that individual's non-naturalized parent is deceased, the U.S. citizen parent has 
custody over the individual after a legal separation or divorce, or, if the individual was born to 
unmarried parents and is claiming to be a U.S. citizen through a naturalized mother, the father must not 
have made the individual his legitimate child. 

The Acting District Director, New York, New York, denied the application and a subsequent motion 
to reopen.1 The Director concluded that the Applicant did not establish derivative U.S. citizenship 
under former section 321 of the Act because only his mother naturalized before the Applicant's 18th 
birthday, and the Applicant did not demonstrate that he was in the mother's legal custody after his 
parents separated.2 

The matter is now before us on appeal. In the appeal, the Applicant asserts that the Director 
misinterpreted the provisions of the legal separation order, and indicates that he had satisfied all the 
requirements of former section 321(a)(3) of the Act to derive citizenship solely from his U.S. citizen 
mother. 

1 The record reflects that although the Applicant indicated on the initial Form I-290B, Notice of Appeal or Motion, that 
he was filing an appeal, the Director treated the filing as a motion and dismissed it as such. The Applicant now submits 
an appeal of that decision. We have jurisdiction to consider the appeal pursuant to 8 C.F.R. § 103.5(a)(6). 
2 The Director also found that the Applicant did not derive citizenship pursuant to section 320 of the Act, 8 U.S.C. 
§ 1431, because he was over 18 when the law went into effect on February 27, 2001. The Applicant does not contest this 
determination on appeal. 
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Upon de novo review, we will dismiss the appeal. The Applicant has not demonstrated that his U.S. 
citizen mother had actual uncontested custody of the Applicant after the parents' legal separation, 
and before the Applicant's 18th birthday. 

I. LAW 

The record reflects the Applicant was born in Jordan on to married foreign 
national parents. The Applicant's father was admitted to the United States for permanent residence 
in 1974, and subsequently filed an immigrant visa petition on the Applicant's behalf. On June 26, 
1977, the Applicant was admitted to the United States as a permanent resident. In, or about 1978, 
the Applicant's father returned to Jordan. The Applicant's mother became a U.S. citizen through 
naturalization on September 23, 1982, when the Applicant was years old. Soon afterwards, in 

1982, a religious court in Jordan issued a judgment of legal separation between tlie 
Applicant's parents finding that the mother abandoned the father in Jordan and returned to the 
United States without his knowledge. The Applicant seeks a Certificate of Citizenship indicp.ting 
that he derived U.S. citizenship through his mother under former section 321 of the Act. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The Applicant turned 18 in when former section 321 of the Act was in effect. The 
Child Citizenship Act of 2000 (the CCA), which took effect on February 27, 2001, repealed section 
321 of the Act and amended sections 320 and 322 of the Act. However, the provisions of the CCA 
are not retroactive, and the amended sections 320 and 322 of the Act apply only to individuals who 
were not yet 18 years old as of February 27, 2001. Because the Applicant was over the age of 18 on 
February 27, 2001, he is not eligible for the benefits of the amended Act. See Matter of Rodriguez
Tejedor, 23 I&N Dec. 153 (BIA 2001). Therefore, the Applicant's citizenship claim must be 
considered under the provisions of former section 321 of the Act. 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-
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(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

A child who has satisfied the statutory conditions of former section 321(a) of the Act before the age 
of 18 years has acquired United States citizenship, regardless of whether the naturalized parent 
acquired legal custody of the child before or after the naturalization. Matter of Douglas, 26 I&N 
Dec. 197 (BIA 2013). 

II. ANALYSIS 

As stated above, in order to establish derivative citizenship under former section 321 of the Act, the 
Applicant must show either that both his parents naturalized while the Applicant was under the age 
of 18, or that he meets one of the conditions in former section 321(a)(3) of the Act to derive 
citizenship from one naturalized parent. The Applicant does not contest that he is ineligible to 
derive citizenship from both parents, as only his mother naturalized before the Applicant's 18th 
birthday. The Applicant asserts, however, that he satisfies all of the conditions of former section 
321 of the Act to derive U.S. citizenship solely from his mother. The record reflects that the 
Applicant meets some of these conditions, as he has demonstrated that he was under the age of 
when he was admitted to the United States for permanent residence, when his mother was 
naturalized, and when his parents separated. The only issue on appeal is whether the Applicant has 
established that his mother had legal custody of the Applicant following the parents' separation. 

The Director determined that the Applicant did not derive citizenship from his mother under former 
section 321 of the Act despite the parents' legal separation, because the separation judgment 
prevented the mother from obtaining legal custody of the Applicant. Specifically, the judgment 
stated that the mother tried to harm the father, was disobedient, and left the marital home without the 
father's knowledge, and also referenced a provision of law that barred disobedient mothers from 
having custody of children. The Director concluded that the court could not have therefore awarded 
legal custody of the Applicant to his mother. Thus, because the mother could not have had legal 
custody of the Applicant after she naturalized, the Applicant was not eligible to derive U.S. 
citizenship from his mother under subsection 321(a)(3) of the former section 321 of the Act. 

The Applicant asserts on appeal that the Director misinterpreted the legal separation judgment, as it 
is silent on the issue of legal or physical custody of the children. The Applicant states that pursuant 
to the Board of Immigration Appeals (the Board) holding in Matter of M-, 3 I&N Dec. 850, 856 
(BIA 1950), in the absence of judicial determination or grant of custody in a case of legal separation 
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of the naturalized parent, the parent having actual, uncontested custody of the child is to be regarded 
as having legal custody. The Applicant avers that because the separation judgment in his parents' 
case omitted a formal custody determination, he resided in the United States with his mother, and the 
father did not object to this arrangement, the mother was the parent with the actual uncontested 
custody. The Applicant claims he therefore derived citizenship from his U.S. citizen mother 
pursuant to the provisions of former section 321(a)(3) of the Act. 

Upon review of the entire record, which includes a copy of the legal separation document referenced 
above, copies of the mother's naturalization application and related documents, affidavits, and 
various immigration forms, we find that the Applicant has not demonstrated that his mother had 
actual uncontested custody after the parents' separation and before his 18th birthday. Accordingly, 
the Applicant has not established that he is eligible to derive citizenship from his mother under 
former section 321(a)(3) of the Act. 

A. Legal Separation of Parents 

In order to establish derivative citizenship solely from his U.S. citizen mother pursuant to former 
subsection 321(a)(3) of the Act, the Applicant must first establish that his parents were legally 
separated, his father was deceased, or that the Applicant was born out of wedlock and not 
legitimated. There. is no evidence that the Applicant's father was deceased, or that the Applicant was 
born out of wedlock. However, the Director found that the Applicant has provided sufficient 
evidence to demonstrate that that his parents were legally separated under Jordanian law shortly after 
the mother's naturalization in September 1982. We agree. 

The term "legal separation," as it is used in former section 321(a)(3) of the Act requires that the 
separation be pursuant to "proceedings ... which terminate the marriage completely, as by absolute 
divorce, or which merely separate the parties without destroying the marital status." INS Interp. 
320.1(6). The Applicant's citizenship proceedings arise in the jurisdiction of the U.S. Court of 
Appeals for the Second Circuit (Second Circuit), which similarly holds that legal separation in 
former section 321(a)(3) of the Act "requires a formal act which, under the laws of the state or 
nation having jurisdiction of the marriage, alters the marital relationship either by terminating the 
marriage (as by divorce), or by mandating or recognizing the separate existence of the marital 
parties." Brissett v. Ashcroft, 363 F.3d 130, 134 (2d Cir. 2004). 

The legal separation document the Applicant submitted appears to meet these requirements. The 
document reflects that it was issued by the 

in Jordan, on 1982, based on the Applicant's father's request for 
separation due to "recalcitrance" and abandonment by the Applicant's mother. It states, in part, that 
under the system of the sacrament of marriage law, "a husband who [sic] his wife left him can obtain 
a separation decision for a certain or uncertain time." In Jordan, religious courts have jurisdiction 
over all matters of "personal status."3 This includes most family law matters such as marriage, 

3 See Jordanian Legal System, https://jo.usembassy.gov/u-s-citizen-services/jordanian-legal-system/ (Nov. 23, 2016). 
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divorce, child custody, and adoption or guardianship. /d. Thus, jurisdiction over marriage and 
divorce proceedings rests with Sharia courts (for Muslims), and Ecclesiastical courts (for 
Christians).4 The record indicates that the Applicant's father was a citizen of and resided in Jordan 
at the time of the separation proceedings. It appears, therefore, that the religious court had 
jurisdiction to issue a judgment of separation. The judgment makes the separation effective as of the 
date of its issuance in 1982. Further, the judgment provides that the separation is not 
subject to objection or appeal, which reflects its final and permanent nature. Finally, the judgment 
orders the Applicant's mother to pay compensation to the Applicant's father. This indicates that the 
court recognized the Applicant's mother and father as separate entities outside the marital 
relationship. We find therefore that the Applicant has sufficiently demonstrated that his parents 
were legally separated before he was years old. 

B. Custody Determination 

The Applicant must next show that his mother, through whom he is claiming derivative citizenship, 
had legal custody of the Applicant before he turned years of age. The first step in deciding 
whether a naturalizing parent has "legal custody" of a child for purposes of derivative citizenship is 
to determine whether a judicial decree or statutory grant awards custody to the naturalizing parent 
exists. Garcia v. USICE, 669 F.3d 91, 95 (2d Cir. 2011) (citing Bagot v. Ashcroft, 398 F.3d 252, 
268-69 (3d Cir. 2005)); Matter of M-, supra. 

The Director concluded that the Applicant's mother was precluded from obtaining legal custody of 
the Applicant because she was found by the court to be "defiantly disobedient with all 
consequences," and the judgment included laws pertinent to the custody of children under those 
circumstances. Specifically, the judgment referenced article 125 of the Personal Status Law, which 
states that "the mother is prevented from children custody, if she is defiantly disobedient and caused 
a breach to joint marital life." The Director determined this reference to the custody provision to 
mean that the mother could not have been granted custody of the Applicant by the court. 

As a preliminary matter, the language and tone of this judgment is not in accordance with what is 
generally expected in divorce and custody documents. Nevertheless, we must evaluate it to 
determine whether the Applicant met his burden of demonstrating that his mother had legal custody. 
On this issue, the Applicant states that the Director's determination was in error, as the separation 
judgment does not grant custody to either parent. According to the Applicant, the court's judgment 
provides only that his parents were separated, that the separation was effective as of the date of the 
judgment, and that the Applicant's mother was to pay compensation to his father. The Applicant 
suggests that the court may have intentionally omitted the custody of the children from the judgment, 
because it found the Applicant's father to be an old man incapable of taking care of himself, much 
less of his children. Regardless of the court's reasoning, we agree that while the separation 

4 
See Jordan Reciprocity Schedule, https://travel.state.gov/content/visas/en/fees/reciprocity-by-country/JO.html (Nov 23, 

2016). 
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judgment includes findings of fact and references to relevant separation and custody provisions 
under civil and religious laws, it does not include a custody order. 

Furthermore, even if the Jordanian court's judgment included a custody order, such order could not 
be enforced in the state of New York where, as the record reflects, the Applicant and his mother 
resided at the time it was issued. Pursuant to the Uniform Child Custody Jurisdiction Act (UCCJA),5 

as in effect when the Applicant's parents separated, "New York would not even consider 
recognizing a foreign custody award unless the foreign law substantially complied with UCCJA." 
Garcia v. USICE, 669 F.3d at 97 (holding that New York would not recognize Dominican Republic 
custodial award where the children resided with their mother in New York, no jurisdictional basis for 
the custodial award was present, and thus the custody award was not made in "substantial 
accordance" with the UCCJA) (emphasis in original). At the time, the UCCJA required "maximum 
rather than minimum contacts with the State." /d. Here, the Applicant and his mother had more 
contacts with New York than with Jordan, given that they resided in New York, not Jordan, at the 
time the separation judgment was issued. Accordingly, for purposes of evaluating legal custody 
under former section 321(a)(3) of the Act, New York had jurisdiction to determine legal custody, not 
Jordan, and the Jordanian document, even if it included a custody order, would not be recognized in 
New York. As such, an award of legal custody issued by a Jordanian court under these 
circumstances would not be sufficient to meet the requirements of former section 321 of the Act. 

We conclude therefore that the separation judgment is not dispositive on the issue of the legal 
custody of the Applicant following the parents' separation. 

C. Actual Uncontested Custody 

Where, there is no "judicial determination or judicial or statutory grant of custody in the case of legal 
separation of the parent of a person claiming citizenship under section [321(a)(3) of the Act], the 
parent having actual uncontested custody is to be regarded as having 'legal custody' .... " Matter of 
M-, 3 I&N Dec. at 856. The Applicant must therefore establish that in the absence of formal custody 
order, his mother had actual uncontested custody of him. We find the evidence insufficient to show 
that she did: . 

"Two predominant indicators of 'actual uncontested custody' are (i) the child's physical residence, 
and (ii) consent to custody by the non-custodial parent." See Garcia v. USICE, 669 F.3d at 97. 

1. Applicant's Physical Residence 

The evidence is insufficient to determine whether the Applicant resided with his mother after her 
separation from the Applicant's father, and before his 18th birthday in In his 2013 
declaration, the Applicant stated that he lived with his mother and siblings at m 

New York, from 1977 until 1985, in a house his older brother owned. The Applicant 

5 Codified at N.Y. Dom. Rei. Law 5-A (1982). 
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submitted a copy of a quitclaim deed to show that his brother acquired the property in 1978. The 
Applicant has also submitted an affidavit from the brother attesting to the Applicant's residence at 
this property with his mother between 1982 and 1983. The record also includes a copy of the 
mother's Form N-400, Application to File Petition for Naturalization, on which she represented that 
she resided at the address referenced above from 1978. Further, a copy of the mother's Form N-445, 
Notice of Final Naturalization Hearing, indicates that she continued to reside at that address at the 
time of her naturalization in September 1982. However the record does not include information 
about the Applicant's address after his entry into the United States in 1977, and before 1985. While 
the Applicant's brother attested in his affidavit to the Applicant's residence with the mother after the 
parents' separation, the Applicant has not submitted evidence, such as school, medical, census, or 
other records to corroborate his brother's statement and to show that he was in his mother's care. 
Without this evidence, we are unable to find that the Applicant has satisfied the "physical residence" 
component of being in his mother's actual uncontested custody after she separated from the 
Applicant's father, and before the Applicant turned 18. 

2. Consent to Custody by the Non-Custodial Parent 

Similarly, the evidence is insufficient to demonstrate that even if the Applicant did, in fact, reside 
with his mother following the parents' separation this arrangement was "uncontested" for the 
purposes of legal custody determination under former section 321 of the Act. 

One purpose of the provisions of former section 321(a)(3) of the Act is to "prevent[] the naturalizing 
parent from usurping the parental rights of the alien parent." Barthelemy v. Ashcroft, 329 F.3d 1062, 
1066 (9th Cir. 2003). Because conferring automatic derivative citizenship may disturb those rights, 
the non-naturalizing parent must be sufficiently "removed from the picture." Bustamante Barrera v. 
Gonzales, 447 F.3d. 388, 398 (5th Cir. 2006). The fact that a child continuously lives with the 
naturalized parent is not enough to satisfy the "uncontested" requirement of Matter of M-, supra. 
Kamara v. Lynch, 786 F.3d. 420, 425 (5th Cir. 2015). In order to protect the non-naturalized parent, 
there must be persuasive, sufficient proof of inaction or acquiescence by the other parent to show 
that he or she has been "removed from the picture." /d., referencing Matter of M-, 3 I. &N. Dec. at 
851 (noting the presence of an affidavit from the non-naturalized parent that illustrated the 
naturalized parent had been solely tasked with raising the child). See also Bagot v. Ashcroft, supra 
(holding that the father had actual uncontested custody of a child where the child lived with the 
father while attending school, and the mother approved of the arrangement). 

In this case, there is insufficient evidence to show that the Applicant resided with his mother after 
she was naturalized and separated from the Applicant's father. Further, even if the Applicant resided 
with his mother in the United States, the Applicant has not submitted evidence to demonstrate that 
his father, who remained in Jordan and who, according to the judgment of separation, objected to the 
mother's return to the United States, agreed to this arrangement. 

In view of the above, we find that the Applicant has not demonstrated by a preponderance of the 
evidence that he was in his mother's actual uncontested custody after the parents' separation in 1982 
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and before his birthday. Therefore, the Applicant has not established that he derived U.S. 
citizenship from his mother pursuant to former section 321(a)(3) of the Act. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.P.R. § 341.2(c). The Applicant has not met that 
burden, because he has not demonstrated that his mother had actual uncontested custody of the 
Applicant after his parents separated, and before the Applicant's birthday, as required to 
establish derivative citizenship from the mother under former section 321of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of N-B-N-, ID# 115872 (AAO Dec. 14, 2016) 
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