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The Applicant, a native and citizen of Nicaragua, seeks a Certificate of Citizenship. See Immigration 
and Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child 
Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside the 
United States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after 
birth but before the age of 18, may apply to receive a Certificate of Citizenship. To establish derivative 
citizenship under former section 321 of the Act, an individual who was born to foreign national parents 
between December 24, 1952, and February 27, 1983, must show that he or she is residing in the United 
States as a lawful permanent resident, and that both his or her parents became naturalized U.S. citizens 
before the individual turned 18. For individuals born to foreign national parents, only one of whom 
naturalized before the individual turned 18, the individual may become a U.S. citizen if one of three 
conditions is met: that individual's non-naturalized parent is deceased, the U.S. citizen parent has 
custody over the individual after a legal separation or divorce, or, if the individual was born to 
unmarried parents and is claiming to be a U.S. citizen through a naturalized mother, the father must not 
have made the individual his legitimate child. 

The Field Office Director, Los Angeles, California, denied the application. The Director concluded 
the Applicant did not establish he automatically derived citizenship from his naturalized U.S. citizen 
mother under former section 321 of the Act because he did not demonstrate that, prior to his 18th 
birthday, his parents were legally separated, or that his mother had legal custody over him. The 
Director also found the Applicant did not derive citizenship pursuant to section 320 of the Act, 8 

, I 
U.S.C. § 1431, because he was over 18 when the law went into effect on February 27,2001. , 

The matter is now before us on appeal. In the appeal the Applicant asserts the Director incorrectly 
applied the law to the facts of his case. He states he established his parents were legally separated 
and the mother had legal custody before the Applicant turned 18 years of age. Furthermore, the 
Applicant claims the Director erred by failing to consider that the Department of Homeland Security 

' 1 The Applicant does not contest this finding, and there is nothing in the record to suggest the Director was incorrect. 
Accordingly, we do not address the Applicant's eligibility for derivative citizenship under current section 320 of the Act 
on appeal. 
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(DHS) determined he was a U.S. citizen, and that the Board of Immigration Appeals (the Board) 
terminated removal proceedings against the Applicant based on this determination. 

Upon de novo review, we will dismiss the appeal. The evidence the Applicant presented is 
insufficient to conclude he was in the U.S. citizen ' s mother legal custody as required to establish 
derivative U.S. citiz~nship under former section 321 ofthe Act. 

I. FACTS AND PROCEDURAL HISTORY 

The record reflects the Applicant was born in Nicaragua on to married foreign 
national parents. In May 1992, when he was years old, the Applicant was admitted to the United 
States for permanent residence based on an approved visa petition tiled on his behalf by his lawful 
permanent resident father. There is no evidence that the Applicant's father became a U.S. citizen at 
any time. The Applicant's mother, however, became a U.S. citizen through naturalization in July 
1999 when the Applicant was years of age. In 2003 , shortly after the Applicant's birthday, 
his father filed for divorce from the Applicant ' s mother, indicating that they separated in t 999, 
and that they had no minor children. In 2004, the Superior Court of 
California, granted the divorce. The Applicant was subsequently placed in removal proceedings as a 
foreign national convicted of certain criminal offenses. Although the Applicant claimed in those 
proceedings he derived U.S. citizenship from his mother, in 2011 an Immigration Judge 
ordered the Applicant removed from the United States. Following the removal order, the 
Applicant's mother filed a petition with the Superior Court for a judgment regarding 
the Applicant ' s custody. In 2011 , the court issued a Judgment on Reserved Issues based on the 
parents' 2011 stipulated agreement. This agreement stated that the parents separated in 

1997, that they had joint legal custody of the Applicant, and that the mother was granted 
physical custody while the fathyr was granted visitation rights . Subsequent to the receipt of this 
document, the Department of Homeland Security filed a motion to reopen and terminate the removal 
proceedings "because the [Applicant] has provided additional information ... regarding his claim to 
the United States citizenship." In 2011 , the Board terminated the removal proceedings 
finding "it has been demonstrated that [the Applicant] is a United States citizen." In November 
2015, the Director denied the Applicant's Form N-600, Application for Certificate of Citizenship, 
finding the evidence did not demonstrate his parents were legally separated before the Applicant's 
18th birthday, as required under former section 321 of the Act. 

II. LAW 

As stated above, to establish derivative U.S. citizenship based on naturalization of a parent or 
parents, an individual born abroad must satisfy certain conditions before his or her 18th birthday. 
These conditions depend on "the law in effect at the time the critical events giving rise to eligibility 
occurred." See Minasyan v. Gonzales, 401 F.3d I 069, 1075 (9th Cir. 2005). The Applicant turned 
18 in when former section 321 of the Act was in effect. Therefore, the Applicant ' s 
citizenship claim must be considered under the provisions of former section 321 of the Act, which 
provided in pertinent part that: 

2 
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(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

( 1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (I) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

A child who has satisfied the statutory conditions of former section 321(a) ofthe Act before the age 
of 18 years has acquired United States citizenship, regardless of whether the naturalized parent 
acquired legal custody of the child before or after the naturalization. Matter of Douglas, 26 I&N 
Dec. 197 (BIA 2013 ). 

III. ANALYSIS 

As stated above, in order to establish derivative citizenship under former section 321 ofthe Act, the 
Applicant must show either that both his parents naturalized while the Applicant was under the age 
of 18, or that he meets one of the conditions in former section 32l(a)(3) of the Act to derive 
citizenship from only one naturalized parent. There is no dispute that the Applicant is ineligible to 
derive U.S. citizenship from both parents as provided in former section 321 (a)(l) of the Act because 
only his mother naturalized. The Applicant asserts, however, that he satisfies the conditions set forth 
in former section 321 (a)(3) of the Act to derive U.S. citizenship solely from his mother, in that his 
parents were legally separated and the mother had legal custody of the Applicant before he turned 18 
m 

The record reflects the Applicant has satisfied some of the conditions for derivative citizenship in 
former section 321 of the Act. Specifically, he was under 18 when began residing in the United 
States as a lawful permanent resident and when his mother was naturalized as a U.S. citizen. The 

3 
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remammg issue, therefore, is whether the Applicant has demonstrated his parents were legally 
separated while he was under 18 years of age and, if so, whether his U.S. citizen mother had legal 
custody. 

The Director determined that the Applicant did not derive citizenship from his mother because his 
parents did not start divorce proceedings until 2003, when the Applicant was already years old. 
Furthermore, the judgment regarding custody of the Applicant was issued in 2011, when the 
Applicant was years old. Based on these facts , the Director found the Applicant did not 
demonstrate that the legal separation of parents and legal custody requirement of former section 
321(a)(3) of the Act were satisfied prior to his 18th birthday. Thus, he did not establish he was 
eligible to derive U.S. citizenship solely from his mother. 

The Applicant asserts on appeal that the Director's decision was in error. He claims former section 
321(a)(3) of the Act does not require the divorce to be final before an applicant's 18th birthday. 
Moreover, the 2004 divorce decree and the 2011 judgment issued by the superior court confirm his 
parents separated in 1999 or 1997, and that the mother was awarded joint legal custody. The 
Applicant avers that he has therefore demonstrated that his parents were legally separated and his 
mother had legal custody before his 18th birthday as required to derive U.S. citizenship from one 
parent under former section 321 of the Act. Finally, the Applicant claims the Director erred by not 
giving deference to the fact he was determined to be a U.S. citizen and his removal proceedings were 
terminated based on the same evidence he presented in support of his Form N-600. 

As a preliminary matter, we find the fact that the Board granted a motion to reopen and terminate the 
Applicant's removal proceedings does not establish he is a U.S. citizen. In removal proceedings, 
the burden is on the government to prove an individual's alienage by clear, convincing, and 
unequivocal evidence. See Murphy v. INS, 54 F.3d 605 (9th Cir. 1995). Accordingly, the 
termination of the Applicant's removal proceedings denotes only the Board's acknowledgment that 
the DHS did not meet its burden of proving the Applicant was a foreign national, not an affirmative 
finding he was a U.S. citizen. Furthermore, jurisdiction to declare someone a U.S. citizen rests 
solely with the U.S. Citizenship and Immigration Services (USCIS) and with the federal courts. See 
Minasyan v. Gonzales, supra. Accordingly, while we will consider the evidence presented in the 
removal proceedings, we are not bound by a determination of the Applicant's U.S. citizenship, or 
lack thereof, in those proceedings. 

Upon review of the entire record, which includes, but is not limited to, copies of birth and 
naturalization certificates and divorce decree and custody judgments, we find the Applicant has not 
demonstrated his mother had legal custody after the parents' separation and before his 18th birthday. 
Accordingly, the Applicant has not established that he is eligible to derive citizenship from his 
mother under former section 321 of the Act. 

A. Legal Separation of Parents 

In order to establish derivative citizenship solely from his U.S. citizen mother as provided in former 
section 321 (a)(3) of the Act, the Applicant must first show that, before he turned 18 years old, his 
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parents were legally separated, his father was deceased, or that the Applicant was born out of 
wedlock and not legitimated. There is no evidence that the Applicant's father was deceased, or that 
the Applicant was born out of wedlock. The Applicant asserts, however, that his parents' 2004 
divorce decree and the 2011 custody judgment recognizes the parents were legally separated in 1997 
or in 1999, before the Applicant's 18th birthday. We find that the California circuit court's finding 
in divorce proceedings that the parents separated in 1999 is sufficient to establish in this case 
that there was "legal separation of the parents" within the meaning of former section 32l(a)(3) of the 
Act before the Applicant was 18 years old. 

The Applicant's citizenship proceedings arise in the jurisdiction of the U.S. Court of Appeals for the 
Ninth Circuit (Ninth Circuit), which held that "the requirement of 'legal custody' in [former section 
321] should be taken presumptively to mean legal custody under the law of the state in question." 
See Minasyan v. Gonzales, 401 F.3d at 1077. In that case, the Ninth Circuit found that where a 
marriage dissolution order issued in 2001 stated the legal separation took place in 1993, and the 
order made clear that the mother had sole custody from that time on, the individual derived 
citizenship from the mother because the effective date of separation as a matter of California Jaw 
was 1993. In reaching this conclusion, the court reasoned that because in California a separation by 
virtue of law entailed important legal consequences from the date of such separation, not from the 
date of court order, it constituted legal separation for the purposes of derivative citizenship. !d. 

In the instant case, the California superior court entered /a formal judgment of divorce in 
2004, when the Applicant was years old. However, the judgment recognized that the parents 
separated in 1999, when the Applicant was years old. Accordingly, pursuant to the Ninth 
Circuit holding in lviinasyan v. Gonzales, supra, we conc1ude that although the divorce of the 
Applicant's parents was not final until 2004, the parents were "legally separated" for the purposes of 
former section 32l(a)(3) ofthe Act in 1999, before the Applicant's 18th birthday. 

B. Legal Custody 

The Applicant must next show that his mother, through whom he is claiming derivative citizenship, 
had legal custody of the Applicant before he turned 18 in For the reasons set forth 
below, we find the Applicant has not demonstrated his mother had "legal custody" as required under 
former section 321 of the Act. 

Legal custody "implies either a natural right or a court decree." Matter olHarris. 15 I&N Dec. 39, 
41 (BIA 1970). The first step in deciding whether a naturalizing parent has "legal custody" of a 
child for purposes of derivative citizenship is to determine whether a judicial decree or statutory 
grant awards custody to the naturalizing parent exists. Bagot v. Ashcroft, 398 F.3d 252, 268-69 (3d 
Cir. 2005)); Matter olAf-, 3 I&N Dec. 850 (BIA 1950). 

The 2004 divorce judgment of the Applicant's parents is silent on the issue oflegal custody. In fact, 
the petition for divorce and the divorce decree both state there were no minor children at the time the 
divorce was initiated and granted. To establish the mother had legal custody, the Applicant has 
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submitted a copy of a Judgment on Reserved Issues, dated in 2011, issued by the circuit court 
which had granted divorce to the Applicant's parents 7 years before. This judgment refers to the 
parents' stipulated agreement regarding custody, which they signed in 20 II, when the 
Applicant was years old. The agreement states that the parents separated in 1997,2 they 
agreed that the mother would have physical custody of the Applicant, and that they would have joint 
legal custody of the Applicant. We do not find the judgment dispositive on the issue of the mother's 
legal custody at the time ofher naturalization in 1999, and before the Applicant's 18th birthday. 

1. Validity of Retroactive Custody Order 

The Applicant has not established that the 2011 retroactive custody order he submitted is valid for 
the purposes of his derivative citizenship claim. 

The Ninth Circuit has recognized in Minasyan v. Gonzales, supra, that in enacting derivative 
citizenship statue Congress was concerned with the legal custody status of the child at the time the 
parent was naturalized, and that retroactively changing legal relationship [between the child and the 
naturalizing parent] would create legal fiction and would not serve the purpose of the statute. Jd. at 
1080 n.20 (citing Fierro v. Reno, 217 F .3d I, 6 (1st Cir. 2000), which held that a state nunc pro tunc 
order, which retroactively changed custody from the individual's non-citizen mother to his father, 
did not establish the individual met all relevant criteria under former section 321 because during the 
relevant time period he was in the custody of the non-citizen mother). See also Bustamante-Barrera 
v. Gonzales, 447 F.3d 388, 395-402 (5th Cir. 2006) (holding that it would be improper to rely on a 
nunc pro tunc order changing the terms of a parent' s custody of a child in order to obtain derivative 
citizenship pursuant to former section 321 of the Act, and that such reliance would create the 
potential for significant abuse and manipulation of federal immigration and naturalization law); U. S. 
v. Esparza, 678 F.3d 389 (5th Cir. 2012) (holding that a nunc pro tunc order retroactively awarding 
the naturalized parent custody was not suffjcient to show legal custody for purposes of derivation). 

Here, the divorce judgment of the Applicant's parents does not include a custody award to either 
parent. The only evidence pertaining to the Applicant's custody is the 2011 judgment, issued 
based on the stipulated agreement the parents signed in 2011, after the Immigration Judge had 
rejected the Applicant's derivative ,citizenship claim and ordered him removed from the United 
States. Moreover, 'the record contains a copy of a letter the Applicant submitted in support of his 
motion to terminate removal proceedings, in which he states that his '•mother was able to hire a 
[d]ivorce [l]av..yer to get [the Applicant's] name into her divorce papers to help [his] claim of 
derivative citizenship." This suggests the custody judgment was obtained solely for the Applicant to 
meet the legal custody requirement to derive U.S. citizenship from his mother. The Applicant has not 
submitted contemporaneous evidence, such as school, medical, or other records, to show he was in 
the mother's custody when the parents separated and before his 18th birthday. Thus, we find the 

2 The 2004 divorce decree declares the parents separated in 1999. Because the divorce decree precedes the date of 
the stipulated agreement and the custody judgment, we will consider 1999 as the date ofthe parents' separation . 
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Applicant has not demonstrated the custody judgment should be recognized as proof of the mother's 
legal custody in these proceedings. 

2. Sufficiency of Joint Legal Custody Order 

Moreover, even assuming that the 2011 custody judgment was issued merely as a formal recognition 
of the joint legal custody arrangement in place at the time of the parents' separation in 1999, it 
is still insufficient to establish the mother had legal custody for the purposes of derivative citizenship 
under former section 321 of the Act. As stated above, the stipulation agreement which is the basis 
for the custody judgment states that the parents had joint legal custody of the Applicant. Generally, 
if the parents have been awarded joint legal custody then, both parents are considered to have legal 
custody for derivative citizenship purposes. See Fierro v. Reno, supra. However, in the Ninth 
Circuit, where these proceedings arise, a child may not derive citizenship unless the naturalized 
parent has "sole" legal custody; joint legal custody is not sufficient to meet this requirement. See 
U.S. v. Casasola, 670 F.3d 1023 (9th Cir. 2012). The Ninth Circuit explained that in enacting 
derivative citizenship provisions of former section 321 ·of the Act, Congress wanted to "prevent. .. · 
the naturalizing parent from usurping the parental rights of the alien parent." /d. at 1027. 
Furthermore, if former section 321 of the Act were interpreted to allow the naturalization of one 
parent with joint legal custody to confer automatic derivative citizenship on a child, the statute 
would not serve the purpose of protecting the custodial, non-citizen parent. !d. at 1031 (citing 
Bustamante-Barrera v. Gonzales, 447 F.3d at 397-98). 

The 2011 custody judgment the Applicant submitted recognizes the parents were awarded joint legal 
custody of the Applicant. Accordingly, pursuant to the Ninth Circuit holding in U.S. v. Casasola, 
supra, we find this custody award is insufficient to establish the mother had "sole legal custody" for 
the Applicant to derive U.S. citizenship from the mother. 

In view of the above, we conclude the Applicant has not demonstrated he was in his mother's legal 
custody after the parents' separation in l999 and before his 18th birthday in 
Therefore, the Applicant has not established he derived U.S. citizenship from his mother pursuant to 
former section 32lofthe Act. 

IV. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.P.R. § 341.2(c). The Applicant has not met that 
burden, because he has not demonstrated that his mother had legal custody after the parents' 
separation and before the Applicant's 18th birthday, as required to establish derivative citizenship 
from the mother under former section 3 21 of the Act. 
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ORDER: The appeal is dismissed. 

Cite as Matter ofC-A-S-G-, ID# 33255 (AAO Dec. 29, 2016) 
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