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MATTER OF C-B-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: DEC. 29,2016 

APPEAL OF NEW YORK, NEW YORK DISTRICT OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native and citizen of Thailand, seeks a Certificate of Citizenship. See Immigration and 
Nationality Act (the Act) section 320, 8 U.S.C. § 1431. An individual born outside the United States 
who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but 
before the age of 18, may apply to receive a Certificate of Citizenship. Generally, for an individual 
claiming automatic U.S. citizenship after birth and who was born after February 27, 1983, the individual 
must have at least one U.S. citizen parent and be residing in that parent's custody in the United States as 
a lawful permanent resident before 18 years of age. 

The District Director, New York, New York, denied the application. The Director concluded the 
Applicant did not derive U.S. citizenship under section 320 of the Act because she did not show that 
she resided in the United States in the legal and physical custody of her U.S. citizen father. 

The matter is now before us on appeal. On appeal, the Applicant asserts she has satisfied the 
requirement of residence in the U.S. citizen parent's custody, because she has been residing in the 
United States with her U.S. citizen aunt, who is the Applicant's legal guardian, and who considers 
herself to be the Applicant's parent. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant seeks a Certificate of Citizenship indicating that she derived U.S. citizenship from her 
U.S. citizen father. The record reflects that the Applicant was born on in Thailand, 
to married foreign national parents. The parents divorced in 2004, and the court awarded custody of 
the Applicant to her mother. In April 2012, when the Applicant was years old, her father became 
a U.S. citizen through naturalization. The Applicant was admitted to the United States as a 
permanent resident in March 2014, at the age of based on an approved immigrant visa petition 
the father filed on her behalf. Shortly thereafter, m 2014, a family court in New York 
appointed the Applicant's aunt her legal guardian. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales. 401 F.3d 1069, 1075 (9th Cir. 
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' 2005). The Applicant was born in Accordingly, her citizenship claim must be considered 
under section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-
395, 114 Stat. 1631 (CCA), which applies to individuals who like the Applicant were under the age 
of 18 on February 27, 200'1, when the law went into effect. Section 320 of the Act provides, in 
pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) 

(2) 

(3) 

At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

The child is under the age of eighteen years. 
I 

The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

For purposes of section 320(a), the terms "child" and "parent" are defined by section lOl(c) of the Act, 
8 U.S.C. § 1101(c) which provides that: 

As used in title III-

(I) The term "child" means an unmarried person under twenty-one years of age and 
includes a child legitimated under the law of the child's residence or domicile, or under 
the law of the father ' s residence or domicile, whether in the United States or elsewhere, 
and, except as otherwise provided in sections 320 and 321 of title Ill, a child adopted in 
the United States, if such legitimation or adoption t,akes place before the child reaches 
the age of 16 years (except to the extent that the child is described in subparagraph 
(E)(ii) or (F)(ii) of subsection (b)( 1 ), and the child is in the legal custody of the 
legitimating or adopting parent or parents at the time of such legitimation or adoption. 

(2) The terms "parent", "father", and "mother" include in the case of a posthumous child 
a deceased parent, father, and mother. 

The regulation at 8 C.F.R. § 320.1 states defines "legal custody," as used in section 320 of the Act, as 
responsibility for and authority over a child. In the case of a child of divorced or legally separated 
parents, U.S. Citizenship and Immigration Services (USCIS) will find a U.S. citizen parent to have legal 
custody of a child, for the purpose of the CCA, where there has been an award of primary care, control, 
and maintenance of a minor child to a parent by a court of law or other appropriate government entity 
pursuant to the laws ofthe state or country of residence. See 8 C.F.R. § 320.1(2}. 
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II. ANALYSIS 

As stated above, to derive citizenship from a U.S. citizen parent under section 320 of the Act, an 
individual must fulfill certain conditions before his or her 18th birthday. The record reflects the 
Applicant has satisfied some of these conditions as she was under the age of 18 when her father was 
naturalized, and when she began residing in the United States as a lawful permanent resident. The 
remaining issue to be decided on appeal, therefore, is whether the Applicant resided in the United 
States in the legal and physical custody of her U.S. citizen father before she turned 18 years of age in 

The Director determined the Applicant did not establish she derived U.S. citizenship from her father 
because she did ndt demonstrate the father had legal custody of the Applicant after the parents' 
divorce and before the Applicant's 18th birthday, or that she was residing in the father's physical 
custody. Instead, the record reflected the Applicant resided in the United States with her aunt, who 
was also her legal guardian since 2014. 

On appeal, the Applicant states she is eligible to derive U.S. citizenship from her father under 
section 320 of the Act because she is residing in the United States with her aunt, who is a U.S. 
citizen, and who, as the Applicant's legal guardian, considers herself the Applicant's parent. 

We have reviewed the entire record, which includes: copies of birth, marriage, and divorce 
certificates; request to transfer custody and a letter of consent for guardianship signed by the 
Applicant's mother; a copy ofthe court order appointing the Applicant's aunt as her legal guardian; 
and a letter of the Applicant's father consenting to the aunt's guardianship. Upon review, we find 
that this evidence does not demonstrate the Applicant resided in the United States in the legal and 
physical custody of her U.S. citizen father before she was 18 years old as required under section 
320(a)(3) of the Act to establish derivative citizenship from the father. We additionally find the 
Applicant cannot derive citizenship from her U.S. citizen aunt, as she is not her aunt's "child" as 
defined by sections 320 and 101(c) ofthe Act. 

A. The Meaning of the Term "Parent" for Derivative Citizenship Purposes 

The Applicant states on appeal that she meets the requirement of residence in the United States with 
the U.S. citizen parent because she has been residing with her aunt, who is a U.S. citizen. The 
Applicant submits a copy of the a copy of an Order Appointing Guardian of a Person, to show that in 

2014, a family court in the state of New York appointed the Applicant's aunt her legal 
guardian, until the Applicant turned 18 years of age. The Applicant claims the guardianship 
appointment effectively makes the aunt her parent. Moreover, because the aunt is a naturalized U.S. 
citizen, and the Applicant has been residing with her, she satisfies the derivative citizenship 
condition in section 320(a)(3) of the Act. Unfortunately, the Applicant's legal relationship with her 
aunt is not sufficient to derive citizenship under section 320 of the Act. 
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The term "parent" as used in sections 3 20 and 1 0 1 (c) of the Act, reflects the common meaning of the 
word, which includes natural mother or fathe.r of a child or, if the child was adopted, such child's 

· adoptive mother or father. Furthermore, nieces and nephews are not included in the definition of a 
"child" in section 101 (c) of the Act, which applies in these proceedings. While a child adopted in 
the United States before the age of 16 is also considered a "child" under section 101(c) of the Act, 
there is no evidence reflecting that the Applicant was adopted by her U.S. citizen aunt. Although the 
aunt was appointed the Applicant's legal guardian, the Applicant has not shown that this 
appointment created the parent-child relationship between the Applicant and her aunt for the 
purposes of derivative citizenship under section 320 of the Act. 

Because the Applicant's aunt is not her U.S. citizen parent within the meaning of section 320 of the 
Act, the Applicant may not satisfy the "residing in in the United States in the legal and physical 
custody of the citizen parent" requirement of section 320(a)(3) of the Act based on her residence 
with the aunt. This requirement can only be met if the Applicant can demonstrate she resided in the 
United States in the legal and physical custody of her U.S. citizen father, through whom she is 
claiming derivative citizenship. 

B. Legal Custody ofthe U.S. Citizen Parent 

The evidence the Applicant submitted is also insufficient to demonstrate that the father had legal 
custody ofthe Applicant before her 18th birthday. 

Legal custody "implies either a natural right or a court decree." Matter olHarris, 15 I&N Dec. 39, 
41 (BIA 1970). As stated above, the Applicant's parents were divorced in Thailand in 2004. The 
divorce decree states that the children would be in their mother's custody, while the father would 
pay alimony until both children graduated from school. I The record includes a letter of consent to 
guardianship the Applicant's mother executed in 2012 before an assistant district director of 

Thailand. In this letter, the mother states she allows both children to stay with 
their father in the United States because she has to travel for work extensively. On appeal, the 
Applicant submits another letter executed in Thailand by her mother in 2012. The letter, signed by 
both parents, two witnesses and the mother's attorney, indicates the mother requested transfer of 
the children's custody to their father because she had no time to take care of them. We find that 
these letters, without more, do not establish that the father did in fact have legal custody. 

Again, for purposes of derivative citizenship under 'section 320 of the Act, USCIS will recognize that 
the U.S. citizen parent has legal custody where there has been an award of primary care, control, and 
maintenance of a minor child to a parent by a court of law or other appropriate government entity 
pursuant to the laws of the state or country of residence. See 8 C.F.R. § 320. 1(2), supra. In this 
case, the Thai court awarded custody to the mother when it granted the divorce. While the letters 

1 The translation of the divorce decree the Applicant submitted with the Form N-600 states: "Both children are custodian 
by their mother .. . . The mal[eJ spouse is responsible for payment of alimony to the female monthly .. . until both 
children graduate bachelor degrees [sic]." The Applicant does not submit another translation on appeal. 
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the Applicant submitted indicate the parents mutually agreed that the Applicant would reside in the 
United States with her father, the Applicant has not presented evidence to show that this agreement 
was recognized as valid by a Thai court, or other appropriate Thai government entity, as valid. The 
application of the foreign law is a question of fact, which must be proved by the applicant. Matter of 
Kodwo, 24 I&N Dec. 479, 482 (BIA 2008). Moreover, the Applicant has not shown that this 
custody arrangement was recognized under the laws of her residence in the United States. The 
Applicant submitted a notarized letter executed by her father in 2014, in which he gives 
permission to his sister, the Applicant's aunt, to make all necessary decisions about her health, care, 
education, participation in religious or recreational activities, and any other matters. However, the 
New York family court order appointing the Applicant's aunt to be her legal guardian contains no 
specific references to the Applicant's father, and the Applicant has not presented any other 
documentation to show that the court recognized the father as having legal authority over the 
Applicant in the guardianship appointment proceedings. We find, therefore, that the evidence is 
insufficient to determine whether the Applicant's father had legal custody of the Applicant following 
his divorce from the Applicant's mother. 

C. Physical Custody of the U.S. Citizen Parent 

Although we find the Applicant has not established she was in her father's legal custody, we will 
briefly address whether the evidence is sufficient to show the Applicant was in the father's physical 
custody, as required in section 320(a)(3) of the Act. 

Neither the Act nor the regulations define the term "physical custody." However, "physical 
custody" has been considered in the context of "actual uncontested custody" in derivative citizenship 
proceedings and interpreted to mean actual residence with the parent. See Bagot v. Ashcroft, 398 
F.3d 252, 267 (3rd Cir. 2005) (father had actual physical custody of the child where the child lived 
with him and no one contested the father ' s custody); Matter ofM-. 3 I&N Dec. 850, 856 (BIA 1950) 
(father had "actual uncontested custody" of a child where the father lived with the child, took care of 
the child, and the mother consented to his custody). 

In this case, there is no evidence the Applicant resided with her father after she was admitted to the 
United States as a permanent resident. The information on the Form 1-130, Petition for Alien 
Relative, the father filed in 2012, reflects he resided in Massachusetts. The letter he wrote in 
connection with the legal guardianship indicates he continued to reside in Massachusetts as of 
2014. The Applicant, however, appears to have resided with her aunt after her admission to the 
United States for permanent residence in March 2014. Specifically, the information on the Form 
DS-230, Application for Immigrant Visa and Alien Registration, indicates the Applicant's intended 
residence in the United States was in New York, with her aunt, who is now the Applicant's legal 
guardian. The Applicant has not submitted any evidence, such as school, medical, or other records 
to show she resided2 in Massachusetts with her father at any time after she was admitted to the 

2 The term "residence" for the purposes of derivative citizenship under section 320 of the Act "means the place of 
general abode; the place of general abode of a person means his principal , actual dwelling place in fact, without regard to 
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United States as an immigrant in March 2014, and before her 18th birthday in 
Accordingly, we also find the record does not show the Applicant resided in the United States in her 
father's physical custody. 

Because the Applicant has not demonstrated she was residing in the United States in her father ' s 
physical and legal custody, the Applicant has not established she derived U.S. citizenship from her 
father under section 320 of the Act. 

III. CONCLUSION 

It is the Applicant ' s burden to establish the claimed citizenship by a preponderance of the evidence., 
Section 34l(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden, as she has not demonstrated that she met all of the requirements for derivative U.S. 
citizenship pursuant to section 320 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofC-B-, ID# 34575 (AAO Dec. 29, 2016) 

intent." See Section IOI(a)(33) ofthe Act, 8 U.S.C. § 1101 (a)(33). 
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