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The Applicant, a native and citizen of the Dominican Republic, seeks a Certificate of Citizenship. See 
Immigration and Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, 
Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000). An individual born outside 
the United States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship 
after birth but before the age of 18, may apply to receive a Certificate of Citizenship. To establish 
derivative citizenship under former section 321 of the Act, an individual who was born to foreign 
national parents between December 24, 1952, and February 27, 1983, must show that he or she is 
residing in the United States as a lawful permanent resident, and that both his or her parents became 
naturalized U.S. citizens before the individual turned 18. For individuals born to foreign national 
parents, only one of whom naturalized before the individual turned 18, the individual may become a 
U.S. citizen if one of three conditions is met: that individual's non-naturalized parent is deceased, the 
U.S. citizen parent has custody over the individual after a legal separation or divorce, or, if the 
individual was born to unmarried parents and is claiming to be a U.S. citizen through a naturalized 
mother, the father must not have made the individual his legitimate child. 

The District Director, New York, New York, denied the application. The Director concluded that 
the Applicant did not establish derivative U.S. citizenship under former section 321 of the Act 
because only his father naturalized before the Applicant's 18th birthday, and the Applicant did not 
demonstrate that he was in the father's legal custody after his parents divorced.' 

The matter is now before us on appeal. In the appeal, the Applicant asserts that he met his burden in 
establishing eligibility for a Certificate of Citizenship because the Dominican Republic custody 
award to his mother was unenforceable in New York State, and his father had actual uncontested 
custody of the Applicant before the Applicant turned 18 years of age. 

1 The Director also found that the Applicant did not derive citizenship pursuant to section 320 of the Act, 8 U.S.C. 
§ 1431, becavse he was over 18 when the law went into effect on February 27, 200 I. The Applicant does not contest this 
determination on appeal. 
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Upon de novo review, we will dismiss the appeal. The Applicant has not demonstrated that his U.S . 
citizen father had legal custody of the Applicant after the parents' legal separation, and before the 
Applicant's 18th birthday. 

I. LAW 

The Applicant was born on in the Dominican Republic to married foreign national 
parents. In 1971 , when he was years old, the Applicant was admitted to the United States as a 
permanent resident. His mother divorced his father when she was in the Dominican Republic in 

1976, and she was awarded care and custody of the children. The Applicant's father 
became a naturalized U.S. citizen in August 1980, when the Applicant was years old. The 
Applicant's mother did not become a U.S. citizen until 1987, when the Applicant was years of 
age. The Applicant seeks a Certificate of Citizenship indicating that he derived U.S. citizenship 
from his father under former section 321 of the Act. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The Applicant turned 18 in when former section 321 of the Act was in etiect. The 
Child Citizenship Act of 2000 (the CCA), which took effect on February 27, 2001, repealed section 
321 of the Act and amended sections 320 and 322 of the Act. However, the provisions of the CCA 
are not retroactive, and the amended sections 320 and 322 of the Act apply only to individuals who 
were not yet 18 years old as of February 27, 2001. Because the Applicant was over the age of 18 on 
February 27, 2001, he is not eligible for the benefits of the amended Act. See Matter (~{Rodriguez
Tejedor, 23 I&N Dec. 153 (BIA 2001). Therefore, the Applicant ' s citizenship claim must be 
considered under the -provisions of former section 321 of the Act. 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: J 

(1) The naturalization ofboth parents; or 
\.._ 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 
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(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

II. ANAL YSJS 

As stated above, in order to establish derivative citizenship under former section 321 of the Act, the 
Applicant must show either that both his parents naturalized while the Applicant was under the age 
of 18, or that he meets one of the conditions in former section 321 ( a)(3) of the Act to derive 
citizenship from one naturalized parent. The Applicant does not contest that he is ineligible to 
derive citizenship from both parents, as only his father naturalized before the Applicant's 18th 
birthday. Rather, the Applicant asserts that he meets all of the conditions of former section 321(a)(3) 
of the Act to derive citizenship solely from his U.S. citizen father. The record reflects that the 
Applicant satisfies some of these conditions, as he has demonstrated that he was under the age of 18 
when he was admitted to the United States for permanent residence, when his father became a 
naturalized U.S. citizen, and when his parents divorced. The only issue on appeal is whether the 
Applicant has established that he was in his father's legal custody after the parents' divorce, and 
before his 18th birthday. 

The Director concluded that the Applicant did not show that he derived U.S. citizenship from his 
father for two reasons. First, the Dominican Republic court awarded custody of the children to the 
Applicant's mother when it issued the divorce decree, and the Applicant did not present evidence to 
show that the custody award was not recognized by the state of New York on jurisdictional grounds. 
Second, the Director found that even if the Dominican Republic court did not have jurisdiction to 
award custody to his mother and, thus, the custody a\vard was unenforceable in the state of New 
York, the evidence the Applicant submitted was insufficient to establish that the Applicant's father 
had actual uncontested custody of the Applicant prior to his 18th birthday. 

With regard to the issue of jurisdiction, the Applicant asserts on appeal that the custody award by the 
Dominican Republic court was unenforceable under New York law, because it did not comply with 
the Uniform Child Custody Jurisdiction Act (UCCJA). In support of this assertion, the Applicant 
cites the decision of the U.S. Court of Appeals for the Second Circuit (Second Circuit), Garcia v. 
USICE, 669 F.3d 91 (2d Cir. 2011), where the court held that New York would not even consider 
recognizing a foreign custody award unless the foreign law substantially cpmplied with the UCCJA. 
The Second Circuit found in that case that the Dominica! Republic custodial decree was not 
compliant with UCCJA and, thus, unenforceable in the state ofNew York, where the child resided in 
New York and no other jurisdictional basis was present. Jd. at 96-97. The Applicant claims that 
because he and his father resided in New York at the time the Dominican Republic Court granted 
divorce and awarded custody to his mother, the custody award had no legal effect in the state of New 
York. Thus, the Applicant claims that in absence of a satisfactory judicial custody determination, a 
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parent with actual uncontested custody is considered to have legal custody, and that he has submitted 
sufficient evidence to show that in his case it was his U.S. citizen father who has actual uncontested 
custody. The Applicant avers he therefore derived citizenship from the father pursuant to the 
provisions of former section 321(a)(3) ofthe Act. 

Upon review of the entire record, which includes a copy of the divorce decree, copies of the parents' 
naturalization applications and related documents, affidavits, arrest and school records, and various 
immigration forms, we find that the Applicant has not demonstrated that the Dominican Republic 
custody award was unenforceable in the State ofNew York, or, in the alternative, that his father had 
actual uncontested custody of the Applicant after the parents' divorce and before his 18th birthday. 
Accordingly, the Applicant has not established that he is eligible to derive citizenship from his 
mother under former section 321(a)(3) of the Act. 

A. Standard of Proof 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter l~( 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). In evaluating the evidence, we are guided by 
Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r 1989), which states that "[t]ruth is to be 
determined not by the quantity of evidence alone but by its quality." Thus, in adjudicating the 
application pursuant to the preponderance of the evidence standard, U.S. Citizenship and 
Immigration Services (USCIS) must examine each piece of evidence for relevance, probative value, 
and credibility, both individually and within the context of the totality of the evidence, to determine 
whether the fact to be proven is probably true. Even if USC IS has some doubt as to the truth, if the 
Applicant submits relevant, probative, and credible evidence that leads the agency to believe that the 
claim is "probably true" or "more likely than not," the Applicant has satisfied the standard of proof. 
See US. v. Cardozo-Fonseca, 480 U.S. 421 (1987) (defining'"more likely than not" as a greater than 
50 percent probability of something occurring). If US CIS can articulate a material doubt that leads it 
to believe that the claim is probably not true, then USCIS may deny the application. Matter qf 
Chawathe, 25 I&N Dec. 369, 376 (AAO 2010). 

The Board of Immigration Appeals (the Board) held that that testimony should not be disregarded 
simply because it is "self-serving." See, e.g., Matter qf S-A-, 22 I&N Dec. 1328, 1332 (BIA 2000) 
(citations omitted). However, the Board has also held that a finding of credible testimony is not 
necessarily dispositive, and that the introduction of corroborative testimonial and documentary 
evidence, where available, is not only encouraged, but required. !d. Affidavits are acceptable as 
evidence and may be given significant weight if they are "detailed, internally consistent, and 
plausible; they include explanations of how the affiants acquired knowledge of the facts set forth; 
and they are corroborated by historical evidence." Matter l~( Patel, 19 I&N Dec. 774, 786 (BIA 
1988). However, when affidavits are presented to establish eligibility, they must overcome the 
unavailability of both primary and secondary evidence. 8 C.F.R. § 103.2(b)(2). Further, when 
relying solely on affidavits, the Applicant must demonstrate that primary or secondary evidence does 
not exist or cannot be obtained. !d. 
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B. Custody Determination 

As stated above, the Applicant has demonstrated that he satisfies some of the requirements for 
derivative citizenship of former section 321 of the Act, in that he was born abroad to foreign national 
parents, his father naturalized, the Applicant was residing in the United States as a lawful permanent 
resident, and all these events occurred before he was 18. The Applicant has also demonstrated that 
his parents were legally separated prior to his 18th birthday. As the Applicant is claiming he derived 
U.S. citizenship solely from his father, he must show that the father had legal custody of the 
Applicant before the Applicant turned 18 years of age. 

1. Judicial Custody Award 

The first step in deciding whether a naturalizing parent has "legal custody'' of a child for purposes of 
derivative citizenship is to determine whether a judicial decree or statutory grant awards custody to 
the naturalizing parent exists. Garcia v. USICE, 669 F.3d at 95 (citing Bagot v. Ashcroft, 398 F.3d 
252, 268-69 (3d Cir. 2005)); Matter of M-, 3 I&N Dec. 850 (BIA 1950). We find the evidence in 
the record insufficient to determine whether or not the Dominican Republic divorce decree is 
dispositive on the issue of legal custody. 

The Director found that the Applicant did not establish his father had legal custody because the 
Domi11;ican Republic divorce decree awarded custody to the mother, and the evidence was 
inconclusive as to whether the custody award was unenforceable in the state of New York. The 
Director acknowledged that pursuapt to Garcia v. USICE, supra, the custody award would not be 
valid if the Applicant had in fact resided in New York at the time his mother obtained a divorce in 
the Dominican Republic. However, the Applicant did not show that he resided in New York at the 
time of his parents' divorce. Specifically, the Director noted that in September 1975, the Applicant's 
mother filed Form 1-131, Application for Travel Document, on his behalf, indicating that he was 
going to attend school in the Dominican Republic and would be absent from the United States for 
over 1 year. The Director issued a request for evidence (RFE) to give the Applicant an opportunity 
to submit a copy of the complaint for divorce and relating documents to show that he did not reside 
in the Dominican Republic. In response, the Applicant submitted a copy of the divorce 
confirmation, and a statement that he did not have the requested documents. The Director concluded 
therefore that the Applicant did not meet his burden in demonstrating that New York was his home 
state at the time his parents divorced, and that the Dominican Republic award of custody to his 
mother could not be enforced in New Y ark pursuant to the Second Circuit holding in Garcia v. 
US ICE. 

The Applicant asserts on appeal that the Director's determination was in.error, as the information on 
the Form 1-131 merely indicated his future intent to travel to the Dominican Republic, there was no 
evidence that the Applicant left New York, and USCIS did not present evidence of the Applicant's 
departure from the United States in removal proceedings. Furthermore, the Applicant claims that 
his testimony as well as the affidavits by his family members, indicate he never left the United States 
after admission to the United States for permanent residence in 1971. In contrast, the information 
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provided by his mother is unreliable in view of the fact that, according to the Applicant, .she would 
often disappear from the Applicant's life for prolonged periods of time when he was a child, and the 
information on her Form N-400, Application to File Petition for Naturalization, does not indicate she 
traveled outside the United States at any time between April 1975 and December 1986. The 
Applicant asserts that for these reasons the information of the Form 1-131 should be given little or no 
weight, in light of the detailed consistent testimony of the Applicant and his family members, both in 
written statements and before the Immigration Judge in the Applicant' s removal proceedings. 
Moreover, the Applicant states that even if New York was not his home state at the time of his 
parents' divorce, the Dominican Republic court was without jurisdiction to determine custody as the 
Applicant's father was not present at the custody hearing and was not given an opportunity to 
present his case. The Applicant asserts that because under New York law,2 a full hearing is required 
to determine best interests of the child, the custody award was not in compliance with UCCJA 
absent such hearing, and should therefore be considered invalid pursuant to the Second Circuit 
decision in Garcia v. USICE, supra. However, in Garcia v. USICE, the Second Circuit determined 
that the custody award granted by a foreign court was invalid under UCCJA because the child 
resided in New York. The Applicant has not submitted evidence to support his claim that UCCJA 
also precludes recognition of custody award in cases where one of the parents is not present at a 
divorce or custody hearing. Finally, the Applicant has not demonstrated that the holding in Garcia 
v. USICE is applicable in his case. Specifically, the Second Circuit holding pertains to a 1988 
foreign custodial award, which was determined to be non-compliant with UCCJA for lack of 
jurisdiction. The Applicant's parents, however, were divorced in 1976, before the state ofNe\V York 
adopted UCCJA in 1977, and before it became effective in that state on September 1, 1978.3 The 
Applicant has not presented evidence to show that the provisions of UCCJA apply retroactively in 
his case. 

Furthermore, even if UCCJA had retroactive effect, we are not persuaded by the Applicant's 
argument that the absence of travel information on his mother's Form N-400 indicates he v,ras not 
residing in the Dominican Republic at the time of his parents' divorce, as it is possible he could have 
traveled there with another adult, or as an unaccompanied minor. While the Applicant states that in 
removal proceedings USCIS did not present evidence that he left the United States in late 1975 to 
attend school in the Dominican Republic, unlike in removal proceedings, the burden of proof in 
these proceedings rests with the Applicant to establish the claimed citizenship.4 Here, the Applicant 
has not submitted primary evidence, such as school records, to show that he resided in New York 
when his mother divorced his father in the Dominican Republic in 1976, and to overcome 
the information on the Form I-131, which raised questions about his residence in New York. We 
acknowledge that the Applicant has provided an affidavit from his uncle, who states that he never 
saw the Applicant in the Dominican Republic after 1971, and that the Applicant did not attend 

2 The Applicant references Application of Felix C., 116 Misc.2d 300, 309 (1982), Obey v. Degling, 37 N.Y.2d 768 
( 1975), and Hendricks v. Osborne, 64 A.D.2d 629 ( 1975) in support of this assertion . 
3 New York enacted the UCCJA as Domestic Relations Law article 5-A (L 1977, ch. 493, § 1). Article 5-A was 
amended effective April 28, 2002 (L 200 I, ch. 386). 
4 See section 341(a) ofthe Act, 8 U.S.C. § 1452(a). 
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school in the Dominican Republic. However, we cannot give this affidavit significant weight, as the 
uncle's statement does not include details about his residence in the Dominican Republic at the time, 
and it is also inconsistent with the information on the Form I -131, which indicates that the Applicant 
did in fact travel to the Dominican Republic with his mother at least once, in April 1975. Moreover, 
the Applicant has not submitted other evidence, such as photocopies of his old passports, or school 
records, to show that he resided in New York since the 1971 entry. 

In view of the above, we conclude the Applicant has not shown that the Dominican Republic court 
was without jurisdiction to award custody of the Applicant to his mother, or that this custody award 
was not recognized in the state ofNew York. 

2. Actual Uncontested Custody 

Although we find that the evidence the Applicant submitted is insufficient to show that the court 
order granting custody to his mother was invalid in the State of New York, we will nevertheless 
consider whether the Applicant has demonstrated that his father had actual uncontested custody of 
the Applicant following the parents' divorce, and before the Applicant turned 18 years of age. 

Where, there is no "judicial determination or judicial or statutory grant of custody in the case oflegal 
separation of the parent of a person claiming citizenship under section [321(a)(3) of the Act], the 
parent having actual uncontested custody is to be regarded as having 'legal custody' .... " Matter qf 
M-, 3 I&N Dec. at 856. "Two predominant indicators of 'actual uncontested custody' are (i) the 
child's physical residence, and (ii) consent to custody by the non-custodial parent." Garcia v. 
USICE, 669 F3d at 97. 

The Director considered the Applicant's claim that he was in his father's actual uncontested custody 
from the time he was 17 years old, but determined that the affidavits he submitted were not sufficient 
to overcome the lack of primary and secondary evidence, such as school, residence, and tax records 
to show that the Applicant did in fact reside with his father and was under his care after the father 
naturalized in 1980, and before the Applicant turned 18 years of age in 

The Applicant states on appeal that he was not able to obtain primary or secondary evidence to show 
that he resided with his father during that time period. This was due to the fact that his father suffers 
from dementia, he could not locate his mother, and there are no documents from the early 1980s, 
including school records, medical records, and tax records, that would support his claim of residence 
with the father. The Applicant avers, howeveF, that because he has established that such evidence 
does not exist, or cannot be obtained, and he has submitted affidavits from individuals who have 
direct personal knowledge of his residence with the father in the early 1980s, he has complied with 
the evidentiary requirements ofthe regulation in 8 C.F.R. § 103.2(b), and should therefore be issued 
a Certificate of Citizenship. For the reasons discussed below, we find that the Applicant's testimony 
and the affidavits he submitted are insufficient to show that the Applicant's father likely had actual 
uncontested custody of the Applicant during the relevant time period. 
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a. Applicant's Physical Residence 

As stated above, the first element in establishing whether a child was in the naturalized parent' s 
actual uncontested custody is the child's residence with that parent. In the instant case, the evidence 
does not tend to show that the Applicant likely resided with his father following the father ' s 
naturalization in 1980, and prior to his 18th birthday in 

The record includes some documentary evidence indicating that the Applicant's primary residence 
was with his mother. Specifically, the Applicant's father represented on his Form N-400 filed in 
March 1980 that he resided at in New York, since February 1979, 
while the Applicant lived with his mother. The information on the Form N-400 the Applicant's 
mother filed in 1987, in tum, indicates that the mother had been residing at 

in New York, since May 1980. The record also includes the Applicant's 
certified criminal court record, which reflects that at the time he was arrested in 1982, 
pled guilty in 1983, and was sentenced in 1984, his address was the same as that 
of his mother's. Moreover, the Applicant's electronic high school discharge record 
lists his mother's address. 

The Applicant states on appeal that the fact his mother's address was listed on a one-page school 
record should not be interpreted to mean he resided with his mother, as the record does not indicate 
with whom the Applicant lived at that address, or who was his legal guardian when he attended 
school. We agree that the school record does not include all pertinent information. However, in 
view of the fact that the mother's address also appears on the Applicant ' s court record, and in 
absence of other primary evidence from that time period, we find it indicates that the Applicant ' s 
actual residence in 1982, 1983, and 1984, was more likely with his mother, than with his father. 

The Applicant explains in his February 2015 affidavit that although he lived with his father before he 
turned 18 in he always listed his mother's address because his father moved a lot and his 
address often changed. This explanation, however, is inconsistent with the Applicant's testimony 
before the Immigration Judge in removal proceedings on 2015 . On that date, the Applicant 
testified that he went to live with his father at m around Christmas 1982, and 
that he lived there until the father moved to in New York, about a year and a half 
later. As the father represented on his Form N-400 he lived at the address 
since February 1979, and the Applicant testified he continued to live there until approximately May 
or June 1984, the Applicant's explanation that he always listed the mother's address due to the 
father's frequent address changes is not convincing. 

To overcome the unavailability of the primary and secondary evidence of his residence with the 
father, the Applicant has submitted several affidavits from his family members. Upon review of the 
affidavits, however, we find they are insufficient to show the Applicant likely resided with his father · 
prior to his 18th birthday. 
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The Applicant's younger brother, born in states in his January and March 2015 affidavits that 
the Applicant was about or years old when he and his father moved out of the mother's 
residence at in The brother states he believes the Applicant 
lived with the father, as they would come by the mother's apartment together, but that he does not 
know where they lived because the father moved a lot. But, as stated above, the record does not 
support the Applicant's and his brother's testimony regarding the father ' s frequent address changes. 
The brother also claims that he remembers the father showing him a tax return, on which the 
Applicant was included, but that he is not able to request the father ' s tax returns from the Internal 
Revenue Service because the father would have to sign the request, and he has no information about 
the father's whereabouts. The record also reflects that the brother testified in the Applicant's 
removal proceedings that he visited him at the father's apartment on several occasions, and that the 
he saw the Applicant's personal belongings there. He does not remember the address where the 
father lived. We find the affidavit lacks sufficient detail , such as the nature, duration, or the address 
of the Applicant's purported residence with his father, to have significant evidentiary weight. 
Further, the brother' s statement that the father moved a lot is inconsistent with other evidence in the 
record. Because of these deficiencies, the brother' s affidavit, without more, does not overcome the 
lack of documentary evidence to show that the Applicant resided with his father. 

The Applicant has also submitted an affidavit from his half-sister, who was born in The sister 
states that when she was or years old ( 1980 or 1981 ), the Applicant and his father no longer lived 
with her and her mother in the but that they would come by the apartment from time to time. 
However, because the Applicant testified that he did not move out of the mother's apmtment until 
December 1982, and the sister does not provide information about where and with whom the 
Applicant lived after he moved out, we do not find the affidavit to be of substantial probative value. 

Another affidavit was executed by the cousin of the Applicant's father, who claims he lived with the 
Applicant's father and his family until approximately 1980 and, after he moved out, he would meet 
the Applicant and his father in the park where they played ball. He states it was his understanding 
the Applicant was living with his father when he last saw them both in 1982 or 1983. As in the case 
of the sister's affidavit, the affiant does not offer details about the Applicant's residence at the time. 
We acknowledge that the record also includes a 2015 affidavit from an individual who states she has 
been with the Applicant ' s father for the past 19 years, and he told her the Applicant spent a few 
years with him as a teenager. However, as it appears the affiant did not know the Applicant' s father 
until the 1990s, and her statement is not based on personal knowledge, we cannot give this affidavit 
substantial evidentiary weight. 

Accordingly, we find that the information in the affidavits, even when considered in the aggregate, is 
insufficient to overcome the lack of primary and secondary evidence of the Applicant's claimed 
residence with his father. 
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b. Consent to Custody by the Non-Custodial Parent 

As stated above, once an applicant shows that he or she satisfies the "physical residence" element of 
actual uncontested custody, the applicant must then show that the naturalized parent's custody was 
"uncontested" by the non-naturalized parent.5 

In this case, we find there is no sufficient evidence to show that the Applicant resided with his father 
after the father's naturalization in 1980 and before the Applicant's 18th birthday in 
Accordingly, we do not address whether the Applicant has satisfied the second element of actual 
uncontested custody which requires him to show that the mother agree to his residence with the 
father, and in his father's care. 

In view of the above, we find that the Applicant has. not demonstrated by a preponderance of the 
evidence that he was in his father's actual uncontested custody after the father's naturalization in 
1980 and before his 18th birthday in Therefore, the Applicant has not established that 
he derived U.S. citizenship from his father pursuant to former section 321(a)(3) of the Act. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden, because he has not demonstrated that the 1976 custody award to his mother was not valid in 
the state of New York, or, that that he was in his father's actual uncontested custody before he was 
18 years old, as required to establish derivative citizenship from the father under former section 
32lofthe Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofH-D-J-P-T-, ID# 10134 (AAO Dec. 30, 2016) 

5 See e.g., Kamara v. Lynch, 786 F.3d. 420, 425 (5th Cir. 2015). In order to protect the non-naturalized parent, there 
must be persuasive, sufficient proof of inaction or acquiescence by the other parent to show that he or she has been 
"removed from the picture." !d., referencing Matter of M-, 3 I. &N. Dec. at 851 (noting the presence of an affidavit from 
the non-naturalized parent that illustrated the naturalized parent had been solely tasked with raising the child). See also 
Bagot v. Ashcroft, supra (holding that the father had actual uncontested custody of a child where the child lived with the 
father while attending school, and the mother approved of the arrangement). 
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