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MATTER OF A-B-M-V-

APPEAL OF NEW ARK FIELD OFFICE DECISION 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: FEB. 9, 2016 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native of the Dominican Republic, seeks a Certificate of Citizenship. See 
Immigration and Nationality Act (the Act) § 321, 8 U.S.C. § 1432 (Repealed by Sec. 103(a), title I, 
Child Citizenship Act of2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000)). The Director, Newark, 
New Jersey Field Office, denied the application. The matter is now before us on appeal. The appeal 
will be dismissed. 

The Applicant was born to married parents in the Dominican Republic on _ On 
July 30, 1977, the Applicant was admitted to the United States as a lawful permanent resident based 
on the approval of an immigrant visa application filed by his father. The Applicant's parents 
divorced on 1980, when the Applicant was years old. The Applicant's mother became a 
naturalized U.S. citizen on April 11, 1995, when the Applicant was 

The Applicant seeks a certificate of citizenship demonstrating that he derived U.S. citizenship 
through his mother under former section 321(a) of the Act. In a decision dated April 27, 2015, the 
Director determined that the Applicant did'not meet the requirements for derivative citizenship under 
former section 3 21 (a) of the Act, because he was over 18 when his mother became a naturalized U.S. 
citizen. The Applicant's Form N-600, Application for Certificate of Citizenship, was denied 
accordingly. On appeal, the Applicant asserts that he was under the age of 18 when his mother filed 
her naturalization application, that the immigration service umeasonably delayed adjudication of his 
mother's application, and that he therefore qualifies for derivative citizenship under former section 
321 oftheAct. 

Because the Applicant was born abroad, he is presumed to be an alien and bears the burden of 
establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" standard 
requires that the record demonstrate that an applicant's claim is "probably true," based on the 
specific facts of each case. See Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing 
Matter of E-M-, 20 I&N Dec. 77,79-80 (BIA 1989)). 

To determine whether the Applicant derived citizenship from his mother, we apply "the law in effect 
when [he] fulfilled the last requirement for derivative citizenship." Ashton v. Gonzales, 431 F.3d 95, 
97 (2d Cir. 2005) (citing Matter of Rodriguez-Tejedor, 23 I&N Dec. 153, 163 (BIA 2001)). See 
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also, Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005) (the applicable law for derivative 
citizenship purposes is "the law in effect at the time the critical events giving rise to eligibility 
occurred.") The relevant citizenship law in effect prior to the Applicant's 18th birthday was former 
section 321 of the Act, which provided that: 

(a) a child born outside of the United States of alien parents, or of an alien parent and 
a citizen parent who has subsequently lost citizenship of the United States, 
becomes a citizen of the United States upon fulfillment of the following 
conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; 
or 

(3) The naturalization of the parent having legal custody of the child when 
there has been a legal separation of the parents or the naturalization of the 
mother if the child was born out of wedlock and the paternity of the child has 
not been established by legitimation; and if-

( 4) Such naturalization takes place while said child is under the age of 18 
years; and 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (2) or (3) of this subsection, or thereafter begins to 
reside permanently in the United States while under the age of 18 years. 1 

The record contains no evidence demonstrating that the Applicant's father became a naturalized U.S. 
citizen or that his father is deceased, as discussed in former section 321(a)(l) and (2) of the Act. 
Divorce decree evidence demonstrates, however, that the Applicant's parents divorced when the 
Applicant was years old, and that the Applicant was in his mother's legal custody after the 
divorce, as set forth in the first clause of former section 321(a)(3) ofthe Act. In addition, evidence 
demonstrates that the Applicant resided in the United States pursuant to a lawful admission for 
permanent residence prior to his 18th birthday and when his mother became a U.S. citizen, as 

1 The Director erroneously analyzed the Applicant's citizenship claim under section 320 of the Act, 8 U.S.C. § 1431. 
The Child Citizenship Act of 2000 (the CCA), Pub. L. No. I 06-395, 114 Stat. 1631 (Oct. 30, 2000), which took effect on 
February 27, 200 I, amended sections 320 and 322 of the Act, and repealed former section 321 of the Act. The 
provisions of the CCA are not retroactive, and the amended provisions of sections 320 and 322 of the Act apply only to 
persons who were not yet 18 years old as of February 27, 2001. Because the Applicant was over the age of 18 on 
February 27, 2001, he is not eligible for the benefits of the amended Act. See Matter of Rodriguez-Tejedor, supra. Here, 
the error is harmless in that the basis of denial, that the Applicant was over the age of 18 when his mother naturalized, is 
also a ground of ineligibility for deriving citizenship under former section 321 (a) of the Act. 
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required by former section 321(a)(5) of the Act. However, the Applicant was years old when his 
mother became a naturalized U.S. citizen on April 11, 1995. The Applicant therefore did not satisfy 
the former section 3 21 (a)( 4) of the Act requirement that he be under the age of 18 at the time of his 
mother's naturalization. 

The Applicant claims that, according to the law in effect at the time of the Applicant's mother's 
naturalization, the Applicant derives U.S. citizenship if, prior to the Applicant attaining 18 years of 
age, the Applicant's mother filed for naturalization. This claim is without support. The language of 
former section 321 of the Act, as set forth above, indicates that such derivation reqmres 
naturalization of a qualifying parent, not just the filing of an application for naturalization. 

The Applicant contends that he nevertheless qualifies for derivative citizenship under former section 
321(a) of the Act because his mother filed her naturalization application prior to his eighteenth 
birthday, and umeasonable processing delays caused her to naturalize after he turned 18 years old. 
The record reflects that the Applicant turned 18 years old on _ . and the Applicant 
contends in the appeal brief that his mother filed the first Form N-400, Application for 
Naturalization, on August 31, 1993. The record indicates this N -400 application was signed on 
August 31, 1993, and filed on September 3, 1993. Therefore, although the Applicant contends that 
U.S. Citizenship and Immigration Services (USCIS) negatively impacted his citizenship status by 
umeasonably delaying adjudication of his mother's naturalization application, the record reflects that 
the N-400 application would need to be adjudicated within of filing for the Applicant to 
benefit under former section 321 of the Act. 

Regardless, we note that we have no jurisdiction over umeasonable delay claims arising under the 
Act or pursuant to constitutional due process claims. See generally, 8 C.F.R. § 103.1(f)(3)(iii) 
(2003) and 8 C.F.R. § 2.1 (2004). Estoppel is an equitable form of relief that is available only 
through the courts, and we, like the Board of Immigration Appeals (Board), are without authority to 
apply the doctrine of equitable estoppel so as to preclude a component part of the Service from 
undertaking a lawful course of action that it is empowered to pursue by statute or regulation. See 
Matter of Hernandez-Puente, 20 I&N Dec. 335,338 (BIA 1991). 

Citing to the U.S. Second Circuit Court of Appeals decision, Poole v. Mukasey, 522 F.3d 259 (2d 
Cir. 2008), the Applicant indicates that US CIS has jurisdiction to apply equitable estoppel principles 
to his derivative citizenship claim. First, we note that we are not bound by a decision of the Second 
Circuit as this case arises within the jurisdiction of the Third Circuit Court of Appeals. We 
additionally note, however, that although the Second Circuit remanded a former section 321(a) of the 
Act derivative citizenship claim to the Board for clarification on a petitioner's eligibility for 
derivative citizenship in light of umeasonable processing delay issues relating to his mother's 
naturalization application in Poole v. Mukasey, the decision did not state that the Board, or an 
administrative agency like USCIS, could exercise equitable estoppel relief or grant U.S. citizenship 
to an individual who did not fully meet the statutory requirements for citizenship. See also Poole v. 
Holder, 363 F. App'x 82 (2d Cir. 2010). Furthermore, the Second Circuit stated clearly in a 
subsequent decision that "Poole did not announce a rule that an alien is entitled to derivative 
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citizenship if there was a delay in processing a naturalization application." See Walker v. Holder, 
581 Fed. App'x 64 (2d. Cir. 2014). 

The Applicant also submits an unpublished Third Circuit Court of Appeals decision, Calix
Chavarria V. Att 'y Gen. 182 F. App'x 72 (3rd Cir. 2013), to support the contention that users may 
apply equitable estoppel principles to his derivative citizenship claim; however, this decision also 
does not state that users may apply equitable estoppel principles or find an applicant to be eligible 
for derivative citizenship based on a delay in processing a parent's naturalization application. The 
submission of immigration service policy information discussing expedited naturalization 
procedures for adopted children who are approaching benefit age limits also does not support the 
Applicant's claim. 

Requirements for U.S. citizenship, as set forth in the Act, are statutorily mandated by Congress and a 
certificate of citizenship can only be issued when an applicant meets the relevant statutory 
provisions. See INS v. Pangilinan, 486 U.S. 875, 883-885 (1988). Strict compliance with statutory 
prerequisites is required to acquire citizenship. See Fedorenko v. US., 449 U.S. 490, 506 (1981). 
Here, the Applicant did not establish that his mother became a naturalized United States citizen prior 
to his 18th birthday, as required under former section 321(a)(4) of the Act. Accordingly, the 
Applicant did not derive citizenship under former section 321(a) ofthe Act. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.P.R. § 341.2(c). Here, the Applicant's burden has 
not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter of A-B-M-V-, rD# 15077 (AAO Feb. 9, 2016) 
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