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The Applicant, a native and citizen of Mexico, seeks a Certificate of Citizenship. See Immigration 
and Nationality Act (the Act) section 30l(a)(7), 8 U.S.C. § 140l(a)(7), amended by Act of October 
10, 1978, Pub. L. No. 95-432, 92 Stat. 1046. An individual born outside the United States who 
acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but 
before the age of 18, may apply to receive a Certificate of Citizenship may apply to receive a 
Certificate of Citizenship. For an individual claiming to be a U.S. citizen at birth, and who was born 
to married parents between December 24, 1952, and November 14, 1986, one parent must be a U.S. 
citizen parent, and that parent must have been physically present in the United States for 10 years 
(with at least 5 years occurring after the age of 14) before the individual's birth. 

The Field Support Office Director, Imperial, California, denied the application. The Director 
concluded that the Applicant did not establish that his U.S. citizen father was physically present in 
the United States for 10 years prior to the Applicant's birth, at least 5 years of which were after the 
Applicant's father turned 14 years old, as required under former section 301(a)(7) of the Act. We 
dismissed the appeal, finding that the evidence that the Applicant submitted was insufficient to show 
that his father met the physical presence requirement set forth in former section 30l(a)(7) of the Act. 

The matter is now before us on a motion to reopen and a motion to reconsider. On motion, the 
Applicant claims that he should not be required to establish that his father met I 0-year U.S. physical 
presence requirements contained in former section 30l(a)(7) of the Act, and that application of 
former section 30l(a)(7) of the Act denies him equal protection of the law. The Applicant asserts 
that instead, 5-year physical presence requirements set forth in section 30l(g) of the Act, 8 U.S.C. 
§ 1401(g), as amended by the Act of November 14, 1986, Pub. L. No. 99-653, 100 Stat. 3655, 
should be retroactively applied to his case. The Applicant claims that the evidence he submitted is 
sufficient to show that his father was physically present in the United States for 5 years, as required 
under section 301(g) of the Act, which should be applied retroactively to his case. In the alternative, 
the Applicant states that even if the I 0-year U.S. physical presence requirement of former section 
30l(a)(7) of the Act applies, his father has satisfied this requirement as he likely was present in the 
United States with the Applicant's U.S. citizen grandmother since 1953, as indicated by the 
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grandmother's social security earnings statement. The Applicant submits affidavits from his mother, 
and social security earnings statements for his paternal grandparents. 1 

We will deny the motion to reopen and the motion to reconsider. 

I. LAW 

The record reflects that the Applicant was born in Mexico on to married 
parents. He was admitted to the United States as a permanent resident on December 28, 1966. The 
Applicant's father acquired U.S. citizenship at birth.~ The Applicant's mother is not a U.S. citizen. 
The Applicant seeks a Certificate of Citizenship indicating that he acquired U.S. citizenship at birth 
from his father. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). 

The Applicant was born on to married parents, one of whom was a U.S. citizen 
and the other a foreign national. Accordingly, the Applicant's citizenship claim falls within the 
provisions of former section 301(a)(7) ofthe Act, which stated: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: Provided, 

1 The Applicant also requests that we provide all border crossing records for his father and paternal grandfather. The 
Freedom of Information Act (FOIA) pertains to requests for access to Federal agency records. 5 U .S.C. § 552. We are 
not authorized to respond to FOIA requests, and USCIS record information requests must be made through proper 
submission of a Form G-639, Freedom of Information/Privacy Act Request. 
2 The record reflects that the Applicant's father was admitted to the United States on February 9, 1962, as a lawful 
permanent resident; however, the Director concluded that the Applicant's father was a U.S. citizen. We neither agreed 
nor disagreed with this determination on appeal, although we noted that the record did not demonstrate that the 
Applicant's father completed the procedures to establish acquisition of citizenship prior to his death in 2002. Evidence 
in the record demonstrates that the Applicant's paternal grandparents were born in the United States in 1918 and 1919, 
and the Applicant's father's birth certificate indicates that he was born in wedlock on in Mexico. 
Section 201(c) of the Nationality Act of 1940 (the 1940 Act), 8 U.S.C. § 60l(c), repealed by Immigration and 
Nationality Act, ch. 477, title IV, § 403(a)(42), Pub. L. No. 82-414, 66 Stat. 163, eff. Dec. 24, 1952 (June 27, 1952), 
required that for a child of two married U.S. citizens to acquire citizenship at birth, one of the U.S. citizens had to have 
resided in the United States prior to the child's birth. The grandmother's birth in the United States satisfied the residence 
requirement of section 201(c) ofthe 1940 Act. It does appear, therefore, that the Applicant's father acquired U.S. 
citizenship at birth. 

2 



(b)(6)

Matter ojC-C-R-

That any periods of honorable service in the Armed Forces of the United States by 
such citizen parent may be included in computing the physical presence requirements 
of this paragraph. 

Former section 30l(a)(7) ofthe Act was re-designated as section 301(g) by the Act of October 10, 
1978, supra, but the 1 0-year U.S. physical presence requirement did not change until the enactment 
ofthe Immigration and Nationality Act Amendments of 1986, Pub. L. No. 99-653, 100 Stat. 3655, 
which lowered this requirement to 5 years. The provisions of the amended section 301 (g) apply only 
to individuals who were born on or after November 14, 1986. See Section 8(r) of the Immigration 
Technical Corrections Act of 1988, Pub. L. No. 100-525, 102 Stat. 2609. 

II. ANALYSIS 

The Director determined that the Applicant did not establish that his U.S. c1t1zen father was 
physically present in the United States for 10 years prior to the Applicant's birth, at least 5 years of 
which were after the Applicant's father turned 14 years old, as required under former section 
301(a)(7) of the Act. The Applicant's Form N-600, Application for Certificate of Citizenship was 
denied accordingly. We dismissed the Applicant's appeal on the basis that the Applicant provided 
insufficient evidence to establish that his father met that United States physical presence 
requirement. 

As stated above, to establish acquisition of U.S. citizenship at birth under these circumstances, the 
Applicant must show that his father was a U.S. citizen who was physically present in the United 
States for at least 10 years before the Applicant's birth, 5 of which were after the father's 14th 
birthday on Because the Applicant was born abroad, he is presumed to be a 
foreign national and bears the burden of establishing his claim to U.S. citizenship by a 
preponderance of credible evidence. See Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 
2008). 

On motion, the Applicant claims that he should not be required to establish that his father met 
10-year U.S. physical presence requirements contained in former section 301(a)(7) of the Act, and 
that application of former section 301(a)(7) of the Act denies him equal protection of the law. The 
Applicant asserts that 5-year physical presence requirements set forth in section 301 (g) of the Act 
should be retroactively applied to his case, and that the evidence shows that his father was physically 
present in the United States for 5 years. In the alternative, the Applicant states that if the 1 0-year 
U.S. physical presence requirement of former section 30l(a)(7) of the Act applies, evidence 
demonstrates that his father satisfied this requirement, as he likely was present in the United States 
with the Applicant's U.S. citizen grandmother from 1953 until at least the year of the Applicant's 
birth, as indicated by the grandmother's social security earnings statement. The Applicant submits 
affidavits from his mother, and social security earnings statements for his paternal grandparents. 
The entire record has been reviewed and considered in arriving at a decision on the motion to reopen 
and the motion to reconsider. Upon review, we find the Applicant has not demonstrated that section 
301 (g) of the Act may be applied retroactively in his case. He has also not established that we 

3 



Matter ofC-C-R-

improperly applied former section 30l(a)(7) of the Act to his citizenship claim, or that evidence in 
the record establishes his eligibility for derivative citizenship under former section 30l(a)(7) of the 
Act. 

A. Constitutional due process and equal protection rights claim 

The Applicant asserts that a failure to apply section 30 I (g) of the Act retroactively in his case would 
violate his constitutional due process and equal protection rights. We have no jurisdiction over 
constitutional due process or equal protection claims. See generally, 8 C.F.R. § 103.l(f)(3)(iii) 
(2003) and 8 C.F.R. § 2.1 (2004). See, e.g., Matter ofFuentes-Campos, 21 I&N Dec. 905, 912 (BIA 
1997) (like the Board of Immigration Appeals, we do not have appellate jurisdiction over 
constitutional issues.) We therefore cannot address this issue. 

B. Retroactive statute claim 

As we discussed in our appeal decision, the Ninth Circuit Court of Appeals, the court with 
jurisdiction in the Applicant's case, has held that the applicable law for transmitting citizenship to a 
child born abroad when one parent is a U.S. citizen, is the statute that was in effect at the time of the 
child's birth. See Chau v. INS, 247 F.3d 1026, 1028 n.3 (9th Cir. 2001). See also, United States v. 
Ahumada-Aguilar, 189 F.3d 1121, 1124 (9th Cir. 1999), and Runnel/ v. Shultz, 901 F.2d 782, 783 
(9th Cir. 1990). On motion, the Applicant acknowledges the Ninth Circuit holdings in the Chau, 
Ahumada-Aguilar, and Runnett cases. The Applicant asserts, however, that section 301 (g) of the 
Act's possible retroactivity was not raised as an issue in those cases, and that the holdings therefore 
do not pertain to him. The Applicant asserts that applying section 301(g) of the Act retroactively 
would comply with Congressional intent and would serve the interests of justice in his case. In 
addition, the Applicant cites to Department of State Foreign Affairs Manual (FAM) guidance which 
states that the applicable law in the case of a person born abroad who claims citizenship, is the law in 
effect when the person was born, unless a later law applies retroactively to persons who had not 
already become citizens. See 7 FAM-e§ 1131.1-2. 

The F AM provides guidance to employees of the Department of State in carrying out their official 
duties abroad, and is not binding upon Department of Homeland Security or U.S. Citizenship and 
Immigration Services employees. See Matter of Bosuego, 17 I&N Dec. 125, 132 n.3 (BIA 1979). 
Moreover, the Applicant does not provide any examples of cases where the F AM guidance has been 
applied retroactively to individuals born before November 14, 1986. In addition, the Ninth Circuit 
addressed the retroactivity issue for applying a statute not in effect at the time of an applicant's birth 
in its decision, Friend v. Holder, 714 F.3d 1349, 1351 (9th Cir. 2013). The Ninth Circuit stated in 
Friend that "a statute cannot be construed to operate retrospectively unless the legislative intention 
to that effect unequivocally appears." Jd. (Citations omitted.) The language in section 30l(g) of the 
Act contains no indication that the statute is to be applied retroactively. Furthermore, section 8(r) of 
the Immigration Technical Corrections Act of 1988, supra, reflects that section 301(g) of the Act 
applies only to individuals born on or after November 14, 1986, the date of enactment of the 1986 
Act. 
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We are bound by Ninth Circuit Court published decisions in this case. See N.L.R.B. v. Ashkenazy 
Property Management Corp., 817 F.2d 74, 75 (9th Cir. 1987) (administrative agencies are not free to 
refuse to follow circuit precedent in cases originating within the circuit.) Because the Applicant was 
born in 1966, former section 301 (a)(7) of the Act, the law in effect at the time of his birth, controls 
the Applicant's acquisition of citizenship claim. 

C. U.S. Citizen parent's physical presence in the United States 

Under former section 301(a)(7) of the Act, the U.S. citizen parent must be physically present in the 
United States for not less than 10 years prior to the birth of the child seeking to acquire citizenship, 
at least 5 years of which were after the U.S. citizen parent turned 14 years old. The Applicant asserts 
that the evidence in the record demonstrates that his citizen father was physically present in the 
United States for over 10 years prior to the Applicant's birth. Specifically, he claims that his 
paternal grandmother's social security records reflect that she was in the United States between 1953 
and 1976, and that this would therefore place the Applicant's father in the United States from 1953 
through the year of the Applicant's birth in 1966. We find the record does not demonstrate that the 
Applicant's father was physically present in the United States for 10 years prior to the Applicant's 
birth on , at least 5 years of which were after the Applicant's father turned 14 on 

as required under former section 301(a)(7) of the Act. 

Social security earnings evidence in the record shows the following U.S. work and earnings history 
for the Applicant's paternal grandmother prior to 1967: 

1953 - $297.87 
. 1955-$146.11 

1957-$16.80 
1959-$177.92 
1960 - $36.00 

1962- $397.03 
1963 - $492.40 
1965 - $49.23 
1966- $217.50 

The amounts earned are minimal and do not reflect that the Applicant's grandmother worked 
consecutively every year. The evidence also does not reflect which months the Applicant's 
grandmother worked, where she worked, or that she resided in the United States during those years. 
And, the evidence does not demonstrate that the Applicant's father was with her in the United St.ates 
during those times. The Applicant's paternal grandfather's birth certificate, reflecting that he was 
born in Texas in 1918, and his social security earnings statement reflecting that he was employed in 
the United States after the Applicant's birth in 1966, also do not demonstrate that the Applicant's 
father, born was physically present in the United States prior to the Applicant's 
birth. Furthermore, the physical presence requirement in former section 301(a)(7) of the Act may 
not be satisfied by the Applicant's paternal grandparents' U.S. physical presence. See Drozd v. INS. 
15 5 F .3d 81, 87 (2d Cir. 1998) (courts have rejected the argument that statutory requirements to 
transmit citizenship can be constructively satisfied, and the application of constructive residence was 
inappropriate in a citizenship transmission case.) 
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In addition, although the Applicant's mother states in an affidavit and a declaration that she met the 
Applicant's father in Mexico around 1963, that they married in 1964, and that she moved to the 
United States with the Applicant' s father in 1965, the statements are vague and provide no details or 
personal knowledge of the Applicant's father's physical presence in the United States prior to 1965. 

Because the record does not demonstrate that the Applicant's father was physically present in the 
United States for 10 years prior to the Applicant's birth on at least 5 years of 
which were after the Applicant's father turned 14 on the Applicant did not 
establish that he acquired citizenship through his father under former section 30l(a)(7) of the Act. 

III. CONCLUSION 

In view of the above, the Applicant has not demonstrated that his citizen father was physically 
present in the United States for 1 0 years prior to the Applicant's birth, at least 5 years of which were 
after the Applicant's father turned 14 years old, as required under former section 301(a)(7) of the 
Act. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter ofC-C-R-, ID# 16231 (AAO June 22, 2016) 
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