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The Applicant, a native and citizen of Mexico, seeks a Certificate of Citizenship. See Immigration and 
Nationality Act (the Act)§ 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act 
of2000, Pub. L. No. 106-395, 114 Stat. 1631 (2000)). An individual born outside the United States 
who derived U.S. citizenship after birth upon the naturalization of a parent or parents may apply to 
receive a Certificate of Citizenship. Generally, an individual born between December 24, 1952, and 
February 27, 1983, to foreign national parents must show that he or she is residing in the United 
States as a lawful permanent resident, that both parents became naturalized U.S. citizens before the 
individual turned 18, or, in the case of only one parent naturalizing before the individual turned 18, 
the individual may become a U.S. citizen if one of three conditions are met: that individual's non
naturalized parent is deceased, the U.S. citizen parent has custody over the individual after a legal 
separation or divorce, or, if the individual was born to unmarried parents and is claiming to be a U.S. 
citizen through a naturalized mother, the father must not have made the individual his legitimate 
child. 

The Field Office Director, San Diego, California, denied the application. The Director concluded 
that the Applicant was not granted permanent resident status at any time, as required under former 
section 321 (a)(5) of the Act. The Director also determined that the Applicant did not qualify for 
derivative citizenship pursuant to section 321 (a)(!) of the Act as only one of his parents naturalized, 
and due to the fact that he was legitimated by his father, he did not meet eligibility criteria to derive 
citizenship solely from his mother under section 32l(a)(3) of the Act. 

The matter is now before us on appeal. On appeal, the Applicant claims that the Director erred in 
determining that he was not admitted to the United States as a permanent resident. The Applicant 
claims that he was lawfully admitted for permanent residence on June 2, 1993, but he never received 
his permanent residence card. The Applicant also claims that the Director further erred in 
determining that he was legitimated by his father, and therefore he derived citizenship through his 
naturalized U.S. citizen mother under section 32l(a)(3) of the Act. 

Upon de novo review, we will dismiss the appeal. 
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I. LAW 

The Applicant seeks a certificate of citizenship indicating that he derived U.S. citizenship from his 
U.S. citizen mother. The Applicant was born in Mexico on to unmarried foreign 
national parents. The Applicant's parents never married. The Applicant claims he was admitted to 
the United States as a lawful permanent resident, but the record does not support this claim. The 
Applicant's mother became a U.S. citizen through naturalization on October 18, 1996, when the 
Applicant was years of age. There is no evidence that the Applicant's father is aU .S. citizen. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Mina!>yan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The Child Citizenship Act of2000 (the CCA), Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 
2000), which took effect on February 27, 2001, amended sections 320 and 322 of the Act, and 
repealed section 321 of the Act. The provisions of the CCA are not retroactive, and the amended 
provisions of section 320 and 322 of the Act apply only to individuals who were not yet 18 years old 
as of February 27, 2001. Because the Applicant was over the age of 18 on February 27, 2001, he is 
not eligible for the benefits of the amended Act. See Matter of Rodriguez-Tejedor, 23 I&N Dec. 153 
(BIA 2001). Therefore, the Applicant's citizenship claim must be considered under the provisions of 
former section 321 of the Act. 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
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clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

Section 101(c) of the Act states, in pertinent part, that for Title III naturalization and citizenship 
purposes: 

The term "child" means an unmarried person under twenty-one years of age and 
includes a child legitimated under the law of the child's residence or domicile, or under 
the law of the father's residence or domicile, whether in the United States or elsewhere 
... if such legitimation ... takes place before the child reaches the age of 16 years ... and 
the child is in the legal custody of the legitimating ... parent or parents at the time of 
such legitimation. 

II. ANALYSIS 

The Applicant was born in Mexico on to unmarried foreign national parents. His 
mother became a U.S. citizen through naturalization. The Applicant seeks a certificate of citizenship 
indicating that he derived U.S. citizenship through his mother. 

To derive citizenship under former section 321 (a) of the Act, the Applicant must establish eligibility 
under former section 321(a)(l), (a)(2), or (a)(3) of the Act, and the Applicant must also fulfill the 
requirements in former section 32l(a)(4) and (a)(5) of the Act. The Applicant does not claim that he 
derives citizenship under former section 321(a)(l) or (a)(2) of the Act; rather, he seeks citizenship 
under former section 32l(a)(3) of the Act. The record reflects that the Applicant satisfied the 
requirements under former section 321(a)(4) of the Act, as his mother became a U.S. citizen before 
the Applicant turned 18 years old. The Director determined that the Applicant was not granted 
permanent resident status at any time and therefore he did not fulfill the requirements in former 
section 321 (a)(5) of the Act. In addition, the Director determined that the Applicant's father 
legitimated the Applicant, which disqualified him for citizenship under former section 321 (a)(3) of 
the Act. 

On appeal, the Applicant claims that he was lawfully admitted for permanent residence on June 2, 
1993, but although he never physically received his permanent residence card, he established that he 
was residing in the United States pursuant to a lawful admission as required under former section 
32l(a)(5) of the Act. The Applicant further claims that he was not legitimated by his father, and 
therefore he demonstrated that he is a child born out of wedlock to a naturalized U.S. citizen mother 
whose paternity has not been established by legitimation, as required under the second clause of 
former section 32l(a)(3) of the Act. 

We find that the record does not establish that the Applicant was granted lawful permanent residence 
in the United States prior to his 18th birthday, and therefore he does not qualify for derivative U.S. 
citizenship under former section 321(a) of the Act. In addition, although it appears that the 
Applicant was not legitimated under the Mexico, law for legitimation, the record 
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reflects that he was legitimated by his father according to California law, and therefore is 
disqualified for derivative citizenship under the second clause of former section 321 (a)(3) of the Act. 

A. Residence in the United States Pursuant to a Lawful Admission for Permanent Residence 

Former section 321(a)(5) of the Act provides that in order to establish derivative citizenship, an 
applicant must demonstrate that he or she is residing in the United States pursuant to an admission 
for permanent residence at the time of the naturalization of the parent or parents, or thereafter begins 
to reside permanently in the United States while under the age of 18 years. 

The term "lawfully admitted for permanent residence" means the status of having been lawfully 
accorded the privilege of residing permanently in the United States as an immigrant in accordance 
with the immigration laws, such status not having changed. Section 101(a)(20) of the Act, 8 U.S.C. 
§ 1101(a)(20). 

In this particular case, there is no evidence in the record that the Applicant is or was residing in the 
United States pursuant to a lawful admission for permanent residence, as required by former section 
321(a)(5) ofthe Act. 

The record indicates that the Applicant was issued a Border Crossing Card (BCC) in 1982. A BCC 
is intended for temporary visits to the United States, and does not confer any· benefits toward lawful 
permanent residence in the United States. Moreover, the validity period for a BCC is 10 years, thus 
the Applicant's BCC issued in 1982 expired in 1992, 4 years prior to the naturalization of the 
Applicant's mother in October 1996. There is no indication in the record that the Applicant was 
issued any BCC subsequent to the BCC issued in 1985. 

The record also indicates that the Applicant's mother was granted lawful permanent residence in the 
United States on December 13, 1989, and filed a Form 1-130, Immigrant Petition for Relative, on 
behalf of the Applicant as a child of a lawful permanent resident. The Form J-130 was approved 
with the priority date of March 11, 1991. The record further indicates that the Applicant applied for 
an immigrant visa at the U.S. Consulate in Mexico, in June 1993. However, there is no 
evidence in the record that an immigrant visa was granted to the Applicant at this time. The record 
includes a "Respondent's Pre-Hearing Statement," which is undated but was prepared by the 
Applicant's attorney during the Applicant's removal proceedings in 2014. This prehearing statement 
indicates that during the consular processing for the Applicant's visa in 1993, the Applicant was 
declared inadmissible under section 212(a)(l)(A)(ii)(l) of the Act due to a physical or mental 
disorder. There is evidence reflecting that the Applicant's mother attempted to file a Form 1-601, 
Application for Waiver of Grounds of Excludability, on behalf of the Applicant. However, there is 
no indication that a Form 1-601 was ever approved, and furthermore there is no indication that the 
Applicant ever received an immigrant visa to enter the United States as a lawful permanent resident. 

Moreover, even if the Applicant was admitted to the United States as a lawful permanent resident in 
1993, which he was not, any lawful status that he may have held would have been terminated under 
the final removal order when he was deported in 1996. Thus, he could not have been residing 
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in the United States as a lawful permanent resident at the time of his mother's naturalization on 
October 18, 1996, as he was deported prior to her naturalization. 

· On appeal, the Applicant contends that the phrase "pursuant to a lawful admission for permanent 
residence" in the first clause of former section 321 (a)(5) of the Act is distinct from the phrase "reside 
permanently in the United States" used in the second clause of that section, in that the second clause 
does not contain the phrase "lawful admission." In support of this contention, the Applicant cites an 
unpublished decision of the Court of Appeals for the Ninth Circuit, United States v. Diaz-Guerrero, 
132 F. App'x 739 (9th Cir. 2005). This is an unpublished decision, and therefore it is not binding on 
us in these proceedings. Moreover, the phrase "thereafter begin[s] to reside permanently in the 
United States while under the age of eighteen years" has consistently been interpreted to mean that 
the child must have been admitted as a lawful permanent resident of the United States while under 
the age of 18. See Romero-Ruiz v. Mukasey, 538 F.3d 1057, 1062 (9th Cir.2008) (stating that the 
second phrase at section 321(a)(5) alters the timing ofthe residence requirement, not the requirement 
of legal residence). In addition, the Board of Immigration Appeals (the Board) held in Matter of 
Nwozuzu, 24 I&N Dec. 609,612 (BIA 2008): 

[T]he phrase "begins to reside permanently in the United States while under the age 
of eighteen years," when considered in light of the definitions of "permanent" and 
"residence" and the realities of the immigration laws of this country, is most 
reasonably interpreted to mean that the alien must acquire lawful permanent 
resident status while under the age of 18 years. 

The Board continued: "[I]f we were to allow something less than lawful permanent residence to 
sati sfy the requirements for derivative citizenship, the second clause would effectively negate the 
lawful permanent residence requirement of the first clause." Jd at 614. In this case, the Applicant has 
not established that he was admitted to the United States as a lawful permanent resident, or adjusted 
status to that of a lawful permanent resident. We therefore find the Applicant did not meet the 
requirements of former section 321(a)(5) of the Act. 

B. Legitimation of the Applicant 

We have determined above that the Applicant did not derive U.S. citizenship as he was not residing 
in the United States pursuant to lawful admission for permanent residence as required under former 
section 32l(a)(5) of the Act. The Director also denied the Applicant's Form N-600 as his parents 
never married, his father is not a U.S. citizen, and paternity was established by legitimation, as the 
Applicant lived with and was supported by his father prior to the age of years. On appeal, the 
Applicant contends that his father did not legitimate him, stating that he was not legitimated under 
Mexican law. 

The first clause of former section 32 l (a)(3) of the Act states that an applicant may establish 
derivative citizenship through one naturalized parent if that parent has legal custody of the individual 
and if the individual's parents are legally separated; in this particular case, the record indicates that 
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the Applicant's parents were never married, 1 thus there cannot be a legal separation to establish 
eligibility under this clause of former section 321(a)(3). 

However, under the second clause of former section 321(a)(3), an individual born out of wedlock 
may also derive U.S. citizenship from a naturalized mother if the individual's paternity has not been 
established by legitimation. The Director determined that the paternity of the Applicant was 
determined by legitimation, as the Applicant's father lived with the Applicant and supported him 
prior to his birthday. 

On appeal, the Applicant contests that fact that he was legitimated by his father, contending that he 
was not legitimated under Mexico law. According to a report by the Law Library of Congress on the 
state law on legitimation for where the Applicant was born, under the provisions of 
the Civil Code of in order for children born before the marriage of their parents to 
be legitimated, the father has to acknowledge the child, and the parents have to marry. See, U.S. 
Law Library of Congress, Mexico: State Law on Legitimation and Distinctions Between Children 
Born In And Out Of Wedlock, 2010-004760, by Norma C. Guitierrez, Law Library 
of Congress, April 2011. The record includes a copy of the Applicant' s birth certificate registered in 

which includes the name of his father. However, the record contains no evidence or 
information to demonstrate that the Applicant's mother and father married, thus we concur with the 
Applicant that the record does not reflect he was legitimated under Mexican law. 

However, as the Applicant and his father also resided in California, section l 01 (c) of the Act permits 
us to review whether the Applicant was legitimated under Californian law. The record includes a 
1990 judgment from the Superior Court of California, ordering the 
Applicant's father to pay child support to the Applicant and four of his siblings. This document 
indicates that the Applicant and his father were domiciled in California in 1990. 

Under California Family Code § 7611 (d), a child is legitimated if the father "receives the child into 
his home and openly holds out the child as his natural child." In this particular case, the record 
shows that the Applicant' s father filed a Form 1-134, Affidavit of Support, on behalf of the 
Applicant's mother in 1988, which indicates that he was residing in the United States in 1988. The 
record further indicates that the Applicant was issued a BCC in 1982. ln the brief in support of 
appeal, the Applicant states that he lived with his parents until the age of around when his 
parents separated and his father deserted the family. The record further includes the judgment from 
the Superior Court of California, ordering the Applicant's father to pay child 
support for the Applicant and four of his siblings, which was issued when the Applicant was 10 
years of age. In addition, the Applicant's father' s mime appears on the Applicant's birth 
certificate. This evidence may be sufficient to show that the Applicant's father received the 

1 The Applicant' s father filed Form I- I 34, Affidavit of Support, on behalf of the Applicant's mother in 1988, in which he 
claimed that the Applicant's mother was his common law wife. However, the Applicant did not present any evidence to 
establish that that his parents were legally married, or that they were legally separated, thus the Applicant does not 
satisfy the conditions of the first clause of former section 32 1 (a)(3) of the Act. 
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Applicant into his home and openly held out the Applicant as his natural child, and therefore may be 
legitimated under California law. However, we need not reach this conclusion, as we have 
previously determined that the Applicaot has not satisfied the requirement of former section 
32l(a)(5) of the Act that he was admitted to the United States as a lawful permanent resident. 

III. CONCLUSION 

-
In view of the above, the Applicant has not demonstrated that he was admitted to the United States 
as a lawful permanent resident as required under former section 32l(a)(5) of the Act. Accordingly, 
the Applicant has not established eligibility for derivative citizenship pursuant to former section 321 
of the Act. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 34l(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicaot has not met that 
burden. Accordingly, we dismiss the appeal. 

ORDER: The appeal is dismissed. 

Cite as Matter of.J-A-M-A-, ID# 16663 (AAO June 23, 2016) 
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