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The Applicant, a native and citizen of the Philippines, seeks Certificate of Citizenship. See 
Immigration and Nationality Act (the Act), former section 320, 8 U.S.C. § 1431, amended by Sec. 
101(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (CCA), and 
former section 321, 8 U.S.C. § 1431, repealed by Sec. 103(a), title I, of CCA. An individual born 
outside the United States who acquired U.S. citizenship at birth, or who automatically derived U.S. 
citizenship after birth but before the age of 18, may apply to receive a Certificate of Citizenship. An 
individual who is claiming derivative citizenship through naturalized parent or parents, and who was 
born between December 24, 1952, and February 27, 1983, must meet the last of certain conditions 
by February 26, 2001. If the individual was adopted, he or she must also satisfy specific 
requirements pertaining to adopted children under applicable derivative citizenship statute. 

For an adopted individual 'to establish derivative U.S. citizenship under former section 320 of the 
Act, the individual must be born to one U.S. citizen and one foreign national parent, and must be 
residing in the United States at the time of naturalization of the adoptive parent pursuant to a lawful 
admission for permanent residence, while the individual is under the age of 18 and in the adoptive 
parent's custody. To derive U.S. citizenship under former section 321 of the Act, such individual 
must be born to foreign national parents, and must show that he or she is residing in the United 
States at the time of naturalization of the adoptive parent or parents pursuant to a lawful admission 
for permanent residence, while the individual is under the age of 18 and in the custody of the 
adoptive parent or parents. 

The Field Office Director, Santa Ana; California, denied the application. The Director concluded 
that the Applicant did not derive U.S. citizenship under former section 320 of the Act because 
neither of his parents was a U.S. citizen at the time the Applicant was born. The Director further 
found that: the Applicant was ineligible to derive citizenship under current section 320 of the Act, 
because he was over 18 on February 27, 2001, when the provisions ofthe CCA went into effect. 1 

Moreover, the Director determined that the Applicant was not eligible to derive citizenship under 
former section 321 of the Act, because he did not reside in the United States as a lawful permanent 

1 Because the record supports this determination, and the Applicant does not contest it on appeal, we will not address the 
Applicant's eligibility for derivative citizenship pursuant to the amended section 320 of the Act. 
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resident ·when his adoptive mother naturalized in 1986. The Director also indicated that the 
Applicant was not lawfully admitted to the United States for permanent residence, as he was not 
eligible for classification of an "adopted child." 

The matter is now before us on appeal. On appeal, the Applicant asserts that the Director incorrectly 
applied the provisions of former sections 320 and 321 of the Act to the fact of his case. Specifically, 
the Applicant claims that the Director's finding that he had to be born to one U.S. citizen parent to 
derive citizenship under former section 320 of the Act was in error. Further,. the Applicant states 
that the Director misinterpreted the provisions of former section 321 of the Act and claims that, 
contrary to the Director's determination, he was only required to reside in the United States at the 
time of naturalization of the adoptive father in order to derive U.S. citizenship. On the issue of 
lawful admission for permanent residence, the Applicant avers that he was properly admitted to the 
United States for permanent residence in 1988 as a child of a U.S. citizen. · 

·-
Upon de novo review we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born in the Philippines on to foreign 
natiortal parents. He was subsequently adopted by two married Filipino citizens on 
1985. The Applicant's adoptive mother became a U.S. citizen through naturalization in 1986. In 
1988, the Applicant was admitted to the United States as a lawful permanent resident, child of a U.S. 
citizen, based on an immigration visa petition filed on his behalf by the adoptive mother. The 
Applicant's adoptive father was naturalized as a U.S. citizen in 1990. r · 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). At the time the Applicant turned 18 in February 2000, former sections 320 and 321 of the 
Act governed derivation of U.S. citizenship after birth. 

Former section 320 of the Act provided that: 

(a) Achild born outside of the United States, one of whose parents at the time of the 
child 's birth was an alien and the other of whose parents then was and never 
thereafter ceased to be a citizen of the United States, shall, if such alien parent is 
naturalized, become a citizen of the United States, when-

(1) such naturalization takes place while such child IS under the age of 
eighteen years; and 

(2) such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of naturalization or thereafter and begins 

2 
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to reside permanently in the United States while under the age of eighteen 
years. 

(b) Subsection (a) of this section shall apply to an adopted child only if the child is 
residing in the United States at the time of naturalization of such adoptive parent, 
in the custody of his adoptive parents, pursuant to a lawful admission for 
pernianent residence (emphasis added). 

Former section 321 ofthe Act provided: 

(a) A child born outside of the United States of alien parents, or of an alien parent 
and a citizen parent who has subsequently lost citizenship of the United States, 
becomes a citizen of the United States upon fulfillment of the following 
conditions: 

(1) The naturalization of both parents; or 

(2) The ,naturalization of the surviving parent if cme of the parents is deceased; 
or 

(3) The naturalization of the parent having legal custody of the child when 
there has been a legal,- separation of the parents or the naturalization of the 
mother if the child was born out of wedlock and the paternity of the child has 
not been established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 
years; and " 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently 
in the United States while under the age of 18 years. 

(b) Subsection (a) of this section shall apply to an adopted child only ({the child is 
residing in the United States at the time of naturalization of such adoptive parent 
or parents, in the custody of his adoptive parent or parents, pursuant to a lawful 
admission for permanent residence (emphasis added). 

The Child Citizenship Act of 2000, which took effect on February 27, 2001, amended the above 
section 320 of the Act, and repealed former section 321 ofthe Act. Under the amended section 320 
of the Act, a child now derives U.S. citizenship as long as the child has one U.S. citizen parent, the 
child is under 18, and the child is residing in the United States in that parent's legal and physical 

3 
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custody as a lawful permanent resident. If the child is adopted, the child must also meet additional 
requirements pertaining to adopted children. 2 

The provisions of the CCA, however, are not retroactive. The amended section 320 of the Act 
applies only to individuals who were not yet 18 years old as of February 27, 2001. See Matter of 
Rodriguez-Tejedor, 23 I&N Dec. 153 (BIA 2001). Because the Applicant was over the age of 18 on 
February 27, 2001, he is not eligible for the benefits of the amended section 320 of the Act. 
Accordingly, his citizenship claim must be considered under the provisions of former section 320 of 
the Act above or, in the alternative, under the provisions of former section 321 of the Act. 

II. ANALYSIS 

The issue in these proceedings is whether the Applicant is eligible to derive U.S. citizenship from 
one or both of his adoptive parents under former section 320 of the Act, or former section 321 of the 
Act. 

The Director determined that the Applicant did not qualify for derivative citizenship under former 
section 320 of the Act because he was not born to one U.S. citizen and one foreign national parent 
who later naturalized. The Applicant states on appeal that this determination was in error, as the 
provisions of section 320 of the Act do not appear to place any requirement on the adoptive parents' 
citizenship at the time of the individual's birth. The Applicant claims that he therefore satisfies the 
derivative citizenship provisions of former section 320 of the Act, in that his adoptive U.S. citizen 
mother petitioned for him to immigrate to the United States, and his adoptive father became a citizen 
through naturalization in 1990, when the Applicant was residing in the United States as a permanent 
resident. 

With respect to the Applicant's citizenship claim pursuant to former section 321 of the Act, the 
Director concluded that the Applicant did not derive citizenship from his adoptive parents because 
he was not residing in the United States at the time of the naturalization of his adoptive mother. On 
that issue, the Applicant states that former section 321(a)(5) of the Act requires only that a child be 
residing in the United States "at the time of the naturalization of the parent last naturalized." The 
Applicant claims that he derived U.S. citizenship upon naturalization of his adoptive father in 1990, 
because he resided in the United States as a permanent resident at the time. 

2 The amended section 320 of the Act provides that: 
(a) A child born outside of the United States automatically becomes a citizen of the United States when all of 
the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, whether by birth or naturalization. 
(2) The child is under the age of eighteen years. 
(3) The child is residing in the United States in the legal and physical custody of the citizen parent 
pursuant to a lawful admission for permanent residence. 

(b) Subsection (a) shall apply to a child adopted by a United States citizen parent if the child satisfies the 
requirements applicable to adopted children under section lOl(b)(I). 

4 
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Finally, the Director indicated in the decision that the Applicant may not have been lawfully 
admitted to the United States for permanent residence, because he did not meet the definition of a 
child under section lOl(b)(l)(E) of the Act, 8 U.S.C. § 110l(b)(l)(E).3 Specifically, the Director 
concluded that because the Applicant was adopted in 1985, his adoptive mother resided in the United 
States since 1981, and his adoptive father immigrated to the United States in 1986, the Applicant 
could not have met the 2-year legal custody and residence with the adoptive parents requirement at 
the time he was admitted to the United States for permanent residence in 1988. 

We have reviewed the entire record. Upon review, we find that the Applicant did not derive U.S. 
citizenship upon naturalization of his adoptive father pursuant to former section 320 of the Act 
because he was not born to one U.S. citizen and one foreign national parent. Moreover, as the 
Applicant did not reside in the United States at the time both his adoptive parents naturalized, he is 
not eligible to derive U.S. citizenship from them pursuant to former section 321 of the Act. Because 
we find the Applicant statutorily ineligible to derive U.S. citizenship for these reasons, we do not 
reach the issue of whether the Applicant is also precluded from deriving citizenship based on lack of 
lawful admission to the United States for permanent residence, as indicated in the Director's 
decision. 

A. Eligibility for Derivative U.S. Citizenship Pursuant to Former Section 320 of the Act 

As stated above, to derive U.S. citizenship after birth, an individual must meet certain requirements 
before his or her 18th birthday. These requirements are determined by the law that was in effect at 
the time the last qualifying event that gave rise to eligibility occurred. See Minasyan v. Gonzales, 
supra. In this case, the Applicant turned 18 in February 2000, when former section 320 was in 

. effect. The Applicant must therefore establish that he satisfies the requirements of former section 
320 of the Act for derivative citizenship. 

Former section 320 of the Act requires that a child be born outside of the United States, ant that one 
of the parents must be a foreign national, and one must be a U.S. citizen at the time of the child's 
birth. Only after this requirement is satisfied, the child may then derive U.S. citizenship upon 
naturalization of the foreign national parent. If the child is adopted, the child must also be residing 
in the United States at the time of naturalization of the adoptive parent. 

The Applicant asserts on appeal that he was adopted, and that section 320 of the Act is silent as to 
the citizenship ofthe adoptive parents atthe time of the child's birth. The Applicant claims that for 
this reason the requirement that he be born to one U.S. citizen parent is not applicable to him. We 
do not find this argument persuasive. 

3 Section 101 (b )(1 )(E) of the Act provides, in part, that the term "child" means an unmarried person under twenty-one 
years of age who is a child adopted while under the age of 16 years if the child has been in the legal custody of, and has 
resided with, the adopting parent or parents for at least 2 years. 

5 
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Before 1978, adopted children could not derive citizenship at the time of their adoptive parent's 
naturalization, unless the adoptive parent was also the child's natural parent and the adoption 
resulted in legiti~ation of the child.4 In 1978 the law was changed to apply the provisions of former 
section 320(a)(l) of the Act to adopted children, who now could derive citizenship upon 
naturalization of their adoptive parent, provided all other elements of derivative eligibility were 
satisfied.5 Accordingly, an individual claiming derivative citizenship pursuant to former section 320 
of the Act had to meet the requirement of having one U.S. citizen and one foreign national parent at 
birth, regardless of whether that individual was later adopted. 

While the Applicant asserts on appeal that former section 320 of the Act required only that "at least 
one parent of the child is a citizen of the United States citizen whether by birth or naturalization," 
this is the requirement of the amended section 320 of the Act. As stated above, the Applicant may 
not benefit from the amended section 320 of the Act because he was over 18 when it went into 
effect. Former section 320 of the Act, as in effect prior to the CCA amendment, required that a child 
be born to one U.S. citizen and one foreign national parent ih order to derive U.S. citizenship upon 
naturalization of the foreign national natural or adoptive parent. The record reflects that the 
Applicant was born to two Filipino citizens parents. Accordingly, the Applicant is ineligible to 
derive U.S. citizenship upon naturalization of his adoptive father, regardless of whether the 
Applicant was residing in the United States as a permanent resident at the time of the adoptive 
father's naturalization. 

B. Eligibility for Derivative U.S. Citizenship Pursuant to Former Section 321 of the Act 

The Applicant asserts that he is also eligible to derive U.S. citizenship under former section 321 of 
the Act, because he satisfied the last condition for such derivative citizenship when his adoptive 
father naturalized in 1990. In support of this assertion, the Applicant states that former section 
32l(a)(5) required only that the child be residing "in the United States pursuant to a lawful 
admission for permanent residence at the time of the naturalization of the parent last naturalized." 
The Applicant claims that because he was residing in the United States as a permanent resident when 
.his adoptive father, "the parent last naturalized," became a U.S. citizen in 1990, he qualifies for 
derivative citizenship under former section 321 of the Act. The Applicant's reliance on the 
provisions of former section 32l(a)(5) ofthe Act, however, is misplaced. 

For an individual born to two foreign national parents to derive U.S. citizenship under former section 
3.21 of the Act, both parents had to naturalize before the individual's 18th birthday. The individual 
could also derive citizenship from one naturalized parent, provided that the other parent was 
deceased, or the naturalized parent had legal custody. of the individual after the parents' legal 
separation or divorce, or, if the individual was born to unmarried parents and was claiming to be a 
U.S. citizen through a naturalized mother, the father must not have made the individual his 

4 See INS Interp. 320.1 ( d)(l ). 
5 See The Act of October 5, 1978, Pub. L. No. 95-417,92 Stat. 917; the Act of December 29, 1981, Pub. L. No. 97-116, 
95 Stat 1611 (eliminating requirement of adoption prior to the child's 16th birthday). 
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legitimate child. The order in which these requirements were fulfilled did not matter, so long as all 
conditions were met while the individual was under the age of 18. Matter of Baires-Larios, 24 I&N 
Dec. 467, 468 (BIA 2008). 

\J 

'Like former section 320 of the Act, former section 321 of the Act was amended in 1978 to extend 
the application of its provisions to adopted children. The amended statute, however, specifically 
required that the adopted child be "residing in the United States at the time of naturalization of such 
adoptive parent or parents .... " See former section 321 (b) of the Act; Smart v. Ashcroft, 401 F .3d 
119, 123 (2nd Cir. 2005). Therefore, contrary to the Applicant's assertion on appeal that pursuant to 
former section 321(a)(5) of the Act he only had to reside in the United States at the time of his 
adoptive father's naturalization, the Applicant had to satisfy the residence requirement of former 
section 321(b) of the Act, which applies to individuals who, like the Applicant, were adopted. 
Pursuant to former section 321 (b), an adopted child who is claiming derivative citizenship through 
one parent, must be residing in the United States at the time of naturalization of that parent, and he 
or she must also meet the requirements of former section 321(a)(2) or 321(a)(3) of the Act pert~ining 
to derivative citizenship through one parent. If, on the other hand, an adopted child is claiming 
derivative citizenship through both parents, pursuant to former section 321(a)(l) of the Act, that 
child must residing in the United States at the time of naturalization of both parents. 

The Applicant was residing in the United States as a lawful permanent resident in August 1990, 
when his adoptive father naturalized. However, the record does not indicate that the Applicant was 
eligible to derive U.S. citizenship solely from his adoptive father. Specifically, the Applicant's 
adoptive parents were married in 1981, and there is no indication that they were legally separated or 
divorced at the time of the adoptive father's naturalization. Further, the Applicant's adoptive mother 
was not deceased at the time. Accordingly, the Applicant could only derive U.S. citizenship under 
former section 321 of the Act if both of his parents naturalized. As an adopted child, he also had to 
satisfy the requirements of former section 321 (b) of the Act, in that he had to reside in the United 
States at the time "of both parents' naturalization. 

The Applicant's adoptive mother was naturalized in 1986. The Applicant was admitted to the 
United States as a permanent resident in 1988. The Applicant was not residing in the United States 
pursuant to lawful admission for permanent residence at the time of his adoptive mother's 
naturalization in 1986. The Applicant did not therefore derive U.S. citizenship from his naturalized 
adoptive parents pursuant to former ·Section 3 21 of the Act. 

Because we find the Applicant statutorily ineligible for derivative citizenship pursuant to former 
sections 320 and 321 of the Act, we do not address at this time whether the Applicant was lawfully 
admitted to the United States for permanent residence. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
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burden because he did not demonstrate that he derived U.S. citizenship from his adoptive father 
under former section 320 of the Act, or that he derived U.S. citizenship from both adoptive parents 
pursuant to the provisions of former section 321 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofC-G-E-, ID# 11755 (AAO Nov. 1, 2016) 
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