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The Applicant, a native and citizen of Haiti, seeks a Certificate of Citizenship. See Immigration and 
Nationality Act (the Act)§ 320, 8 U.S.C. § 1431. An individual born outside the United States, who 
automatically derived U.S. citizenship after birth but before the age of 18, may apply to receive a 
Certificate of Citizenship. Generally, for an individual claiming automatic U.S. citizenship after 
birth and who was born after February 27, 1983, the individual must have at least one U.S. citizen 
parent and be residing in that parent's custody in the United States as a lawful permanent resident 
before 18 years of age. 

The Field Office Director, Hialeah, Florida, denied the application because the Applicant provided 
insufficient evidence to demonstrate that he resided in the United States in the legal custody of his 
citizen father. 

The matter is now before us on appeal. In the appeal, the Applicant submits additional evidence and 
claims that prior to his 18th birthday, he met all of the conditions for derivative citizenship under 
section 320 ofthe Act. 1 

Upon de novo review, we will sustain the appeal. 

I. LAW 

The Applicant is seeking a Certificate of Citizenship indicating that he derived citizenship through 
his U.S. citizen father. The Applicant was born in Haiti. on to unmarried parents, 
who never married each other. The Applicant's father became a U.S. citizen through naturalization 
in 1989, prior to the Applicant' s birth. There is no evidence that the Applicant' s mother is a U.S. 

1 The Applicant also claims that his twin brother applied for, and obtained a Certificate of Citizenship with the same 
evidence that he submitted, and that his application should be similarly approved; however, each application filing is a 
separate proceeding with a separate record. See 8 C.F.R. § 1 03.2. In making a determination of statutory eligibility, we 
are limited to the information contained in the Applicant' s individual record of proceeding. See 8 C.F.R. 
§ 1 03.2(b )( 16)(ii). 
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citizen. The Applicant was admitted into the United States as a lawful permanent resident in August 
2005. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). Here, the Applicant was born to a U.S. citizen father in October 1991, and he was admitted 
into the United States as a lawful permanent resident in August 2005.' Section 320 of the Act, as 
amended by the Child Citizenship Act of2000, Pub. L. No. 106-395, 114 Stat. 1631 (CCA), which 
was in effect in 2005, therefore applies to his case. 

Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all ofthe following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

The regulation at 8 C.F.R. § 320.1 states that the term "child" means a person who meets the 
requirements of section 101(c)(1) of the Act, 8 U.S.C. § 1101(c). Under section 101(c)(l) of the 
Act: 

The term "child" means an unmarried person under twenty-one years of age and 
includes a child legitimated under the law of the child's residence or domicile, or 
under the law of the father's residence or domicile, whether in the United States or 
elsewhere .... 

/ 

The regulation at 8 C.F.R. § 320.1 states further that: 

For the purpose of the CCA, [U.S. Citizenship and Immigration Services] will 
presume that a U.S. citizen parent has legal custody of a child, and will recognize that 
U.S. citizen parent as having lawful authority over the child, absent evidence to the 
contrary, in the case of: 
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(i) [a] biological child born out of wedlock who has been legitimated and 
currently resides with the natural parent. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The Applicant was born in Haiti in to unmarried parents.2 As stated above, to derive U.S. 
citizenship after birth, an individual born after February 27, 1983, must have at least one U.S. citizen 
parent and be residing in that parent's legal and physical custody in the United States as a lawful 
permanent resident before the age of 18. The issue in this case is whether the Applicant established 
that subsequent to his admission into the country as a lawful permanent resident, and prior to his 
18th birthday on he resided in the United States in the legal custody of his U.S. 
citizen father. 

The Applicant asserts that the evidence in the record demonstrates that he has resided in the United 
States in his father's physical and legal custody since his admission into the country as a lawful 
permanent resident in 2005. To support his claim, the Applicant submits school and medical 
records; bank, employment, and income tax documentation; and a copy of his driver's license. 

We have reviewed and considered the entire record in rendering a decision on the appeal. Upon 
review, we find that the Applicant has demonstrated that he derived citizenship through his father 
under section 320 of the Act. 

A. United States Citizen Parent 

The record reflects that the Applicant's father became a naturalized U.S. citizen in September 1989, 
prior to the Applicant's birth. The Applicant thus satisfies the section 320(a)(l) of the Act 
requirement that at least one parent is a United States citizen. 

B. United States Residence in the Legal and Physical Custody of the Citizen Parent Pursuant to a 
Lawful Admission for Permanent Residence Citizen Father' s Legal Custody 

a. Legal Custody 

2 The Applicant's birth certificate indicates that the Applicant was born out of wedlock, in that it states that he is the 
natural child of his father. The Applicant also states on his Form N-600, that his parents never married. In addition, the 
Applicant's Form I-130, Petition for Alien Relative, dated in 2002, states that the Applicant' s father never married. 
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As stated previously, legal custody is presumed "in the case of a biological child born out of 
wedlock who has been legitimated and currently lives with the natural parent." See 
8 C.F.R. § 320.1(l)(iii). The Board of Immigration Appeals held in Matter of Richard, 
18 I&N Dec. 208 (BIA 1982) that, as of January 27, 1959, all persons born out of wedlock in Haiti 
and acknowledged by their natural fathers are deemed to be legitimate children. In the present 
matter, the record contains evidence from the National Archives of Haiti reflecting that the 
Applicant's father recognized the Applicant as his son in August 1994, when the Applicant was 
years old. The Applicant therefore demonstrated that his father legitimated him in Haiti prior to his 
18th birthday. As discussed below, the Applicant has also demonstrated that he lived with his father 
in the United States after legitimation and prior to his 18th birthday. Accordingly, the Applicant 
met the legal custody condition contained 1n section 320(a)(3) of the Act. 

b. Physical Custody 

Neither the Act nor the regulations· define the term "physical custody." However, "physical 
custody" has been considered in the context of "actual uncontested custody" in derivative citizenship 
proceedings and interpreted to mean actual residence with the parent. See Bagot v. Ashcroft, 
398 F.3d 252, 267 (3rd Cir. 2005) (father had actual physical custody of the child where the child 
lived with ,him and no one contested the father ' s custody); Matter of M-, 3 I&N Dec. 850, 856 (BIA 
1950) (father had "actual uncontested custody" of a child where the father lived with the child, took 
care of the child, and the mother consented to his custody). 

The record contains medical and school documentation dated between 2006 and 2011, showing that 
the Applicant' s father was listed as the account holder on the Applicant' s medical records, and as the 
Applicant' s primary parent on school records. The Florida address listed on the Applicant's school 
and medical records is also the same address listed for his father on bank, employment, and income 
tax documentation dated between 2006 and 2009, and contained in the record. We find that this 
evidence sufficiently demonstrates that the Applicant resided in the United States in his father ' s 
physical custody between 2006 and 2009, when the Applicant turned 18. 

c. Lawful Admission for Permanent Residence 

The record also contains evidence reflecting that the Applicant was admitted into the United States 
as a lawful permanent resident on August 5, 2005 , when he was years old. The Applicant 
therefore demonstrated that his U.S. residence in the physical custody of his citizen father was 
pursuant to a lawful admission for permanent residence. 

Upon review, the evidence in the record establishes that the Applicant was born to a U.S. citizen 
father. The record also demonstrates that prior to his 18th birthday, the Applicant was legitimated 
by his father and resided in the United States in his father ' s legal and physical custody pursuant to a 
lawful admission for permanent residence. The Applicant therefore meets all of the conditions for 
derivative citizenship under section 320(a) ohhe Act. 
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III. CONCLUSION 

In view of the above, the Applicant has demonstrated that prior to his 18th birthday, he resided in the 
United States in the legal custody of his father. Accordingly, the Applicant has established that he 
derived U.S. citizenship pursuant to section 320 of the Act. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has met that 
burden. Accordingly, we sustain the appeal. 

ORDER: The appeal is sustained. 

Cite as Matter of A-S-, ID# 114090 (AAO Nov. 2, 2016) 
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