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MATTER OF H-F-S-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: NOV. 22, 2016 

APPEAL OF NEW YORK, NEW YORK DISTRICT OFFICE (NEW YORK FIELD OFFICE) 
DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native and citizen of Haiti, seeks a Certificate ofCitizenship. See Immigration and 
Nationality Act (the Act) section 320, 8 U.S.C. § 1431. An individual born outside the United States 
who acquired U.S. citizenship at -birth, or who automatically derived U.S. citizenship after birth but 
before the age of 18, may apply to receive a Certificate of Citizenship, Generally, for an individual 
claiming automatic U.S. citizenship after birth and who was bon~ after February 27, 1983, the 
individual must have at least one U.S. citizen parent and be residing in that parent's custody in the 
United States as a lawful permanent resident before 18 years of age. 

The District Director, New York, New York, denied the application, concluding that the Applicant 
did not derive U.S. citi.Z·en~hip from her father because she was not legitimated, and therefore she did 
not qualify as her father's ''child" for the purpose of derivative citizenship. 

The matter is now before us on appeal. On appeal, the Applicant asserts that she i~ the legitimate 
"child" of her father and, as such, she is eligible to derive U.S. citizenship from him·. · 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant was born in Haiti on out of wedlock, to foreign national parents. At 
the time of the Applicant's birth, her father was legally married to a woman who is not the 
Applicant's mother. There is no evidence that the Applicant's father and mother were ever married. 
The father registered the Applicant's birth in January 2002, declaring before a local civil registrar 
that she was his illegitimate daughter. The Applicant's father became a U.S. citizen through 
naturalization in 2009. On July 20, 2011, the Applicant's status was adjusted to that of a lawful 
permanent resident, child of a U.S. citizen, based on an immigrant visa petition the father filed on 
her behalf. The Applicant is seeking a Certificate of Citizenship indicating that she derived U.S. 
citizenship from her father. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
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2005). The Applicant was born in she adjusted status to that of a lawful permanent resident in 
2011, and she is under the age of at this time. Accordingly; section 320 of the Act, as amended 
by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (CCA), and currently in 
effect, applies to her case. 

Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when .all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Section 101(c)(1) of the Act, 8 U.S.C. § 1101(c)(1), provides that the term "child," as used in 
section 320 of the Act, means "an unmarried person under twenty-one years ·of age and includes a 
child legitimated under the law of the child's residence or domicile, or under the law of the father's 
residence or domicile, whether in the United States or elsewhere ... , if such legitimation ... takes 
place before the child reaches the age of 16 years ... , and the child is in the legal custody of the 
legitimating ... parent or parents at the time of such legitimation." 

II. ANALYSIS 

The issue in these proceedings is whether the Applicant, who was born in Haiti out of wedlock and 
as a result of her father's extramarital relationship, is a "child" eligible to derive U.S citizenship 
from her father under section 320 of the Act. 

The Director concluded that the Applicant was not a "child" for the derivative citizenship purposes, 
because she was not legitimated by her father in Haiti or in the state of New York. Specifically, the 
Director found that because the Applicant was born of her father's extramarital affair, she could not 
be legitimated under Haitian law. Further, the Director concluded that the Applicant could not be 
legitimated under New York state law, where she currently resides with her father, because the 
parents of a child must be married in order for the child to be legitimate, and the Applicant's 
biological parents did not marry. 

On appeal, the Applicant asserts that because . Haiti eliminated all legal distinctions between 
legitimate and illegitimate children, she is her father's legitimate child for derivative citizenship 
purposes. In support of this assertion, the Applicant states that U.S. Citizenship and Immigration 
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Services (USCIS) has already recognized her as a "child" for immigration purposes, when it 
approved the Form 1-130, Petition for Alien Relative, the father filed to classify the Applicant as a 
child of a U.S. citizen. 

Upon review of the entire. record, we conclude that the Applicant is not eligible to derive U.S. 
citizenship from her father because she is not a legitimated "child" for the purposes of derivative 
citizenship under section 320 of the Act. Specifically, although the Applicant was born after Haiti 
eliminated distinctions between children born in and out of wedlock, the distinctions were not 
eliminated with respect to children who, like the Applicant, were born of adulterous relationships. 
Further, the Applicant was not legitimated under New York law, because her parents did not marry. 
Finally, we find that the approval of the Form I-130 filed on behalf of the Applicant by her father 
does not prove that she was legitimated, as definition of a "child" 'for the purpose of immigrant visa 
proceedings is much broader than the definition of a "child" for the purposes of citizenship, and 
includes children who were not legitimated. 

The provisions of section 101( c )(1) of the Act make clear that for derivative citizenship purposes, an 
individual born out of wedlock is considered a "child" of his U.S. citizen parent or parents only if the 
individual was "legitimated" under the law ofthe individual's own residence or domicile (or that of 
the individual's father) before turning 16 and while in the legitimating parent's legal custody. 
Legitimation is the act of placing a child born out of wedlock in the same legal position as a child 
born in wedlock. Matter of Reyes, 17 I&N Dec. 512, 514 9BIA 1980. In Matter of Cross, 26 I&N 
Dec. 485, 492 (BIA 2015), the Board of Immigration Appeals (the Board), interpreted section 
101(c)(1) of the Act to mean "that a person born abroad to unmarried parents can be a ' child' for 
purposes of section 320(a) if he or she is otherwise eligible and was born in a country or State that 
had eliminated legal distinctions between children based on the marital status of their parents or had 
a residence or domicile in such a country or State (including a State within the United States)." 

A. Legitimation under the Law of Haiti 

1. Legitimation Through Marriage 

According to a 1982 Library of Congress Report, cited in Matter of Mesias, 18 I&N .Dec. 298, 300-
302 (BIA 1982), the Civil Code of Haiti (Civil Code) classifies children into three groups: 
legitimate, natural, and illegitimate. Children of married parents are legitimate, those born of 
unmarried parents are natural children, and those whose conception and birth occurred under 
adulterous or incestuous circumstances are illegitimate children. /d. at 300. 

In this case, the documents submitted indicate the Applicant belongs to the third group of children. 
The record contains a copy of the marriage certificate of the Applicant's father, which shows that in 
2000 he married a woman who is not the Applicant's ~other. The record also includes a copy of the 
Applicant's birth certificate, indicating that she was born in Haiti on to her father 
and a woman who was not the father's spouse. While the birth certificate refers to the Applicant as a 
"natural" ("naturelle" in original) child of her father, it appears that the Applicant was in fact an 
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"illegitimate"1 child as provided in the Civil Code, because she was conceived and born while her 
father was legally married to a another woman. 

According to Haitian law, children in this third group cannot be legitimated through the parents' 
marriage. Article 302 of the Civil Code (cited in Matter of Richard, 18 I&N Dec. 208, 209 (BIA 
1982)), provides that"[ c ]hildren born out of marriage, with the exception of incestuous or adulterine 
children, are legitimated by the subsequent marriage of their mother and father, provided they are 
acknowledged before the marriage or during the act of marriage. . . . " 

The Applicant was not legitimated through marriage, because her biological parents never married. 
Further, the Applicant could not be legitimated in Haiti even if her biological parents married, 
because, as stated above, Article 302 of the Civil Code specifically excludes children born of 
adulterous relationships from legitimation through marriage. 

2. Legitimation Through Acknowledgment 

The Civil Code of Haiti was amended in 1959 by Presidential Decree. Under the amended Civil 
Code, children born out of wedlock after January 27, 1959, and acknowledged by their natural 
fathers have the same rights and obligations as legitimate children. Matter of Richard, 18 I&N Dec. 
at 210. However, Articles 305 and 306 ofthe CivilCode provide that only natural children may be 
acknowledged and that illegitimate children, such as the Applicant, may not benefit from 
acknowledgment. These provisions have not been eliminated by the 1959 amendment, or by any 
previous amendments over the years. Thus, the father's acknowledgment of the Applicant on her 
birth certificate had no legal effect, and it did not serve to legitimate the Applicant under the Haitian 
law. 

In 1944, Haiti enacted Decree-Law No. 466 in the interest of granting natural children better legal 
protection. Matter of Mesias, 18 I&N Dec. at 301. The basic amendments introduced in 1944 
concerning acknowledgment, however, excluded children born of incestuous or adulterous unions 
from the benefits of the Decree-Law No. 466. They provided2

: 

Art. 305. Acknowledgment of a natural child shall be made through a special 
instrument executed before an Official of the Civil Registry if it is not made in the 
birth registratiqn act. 

Art. 306. Acknowledgment cannot benefit a child born from an incestuous or 
adulterous union. 

As stated above, the Presidential Decree of 1959 amended the Civil Code of Haiti to allow for the 
legitimation of a child born out of wedlock after acknowledgement by the natural father, but only if 

1 As reflected in the certified English translation of the birth certificate. 
2 Cited in Matter of Richard, 18 I&N Dec. at 211. 
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the child is not born of an incestuous or adulterous relationship. Matter of Cherismo, 19 I&N Dec. 
25, 26 (BIA 1984). The Presidential Decree/ provided, in pertinent part: 

Art. I. Natural filiation shall give rise to the same obligations as those deriving from 
legitimate filiation. Nonetheless, the proof of natural filiation may result only from 
voluntary recognition or from judicial recognition in the case where the latter is 
authorized by law. 

Art. III. The present decree, which repeals all laws or applications of laws, all law
decrees that are contrary to it; namely articles 308, 583, 606; second paragraph, 624 
and 724 of the Civil Code, will be published and executed at the suite of the State 
Secretary of Justice. 

The Presidential Decree did not repeal Article 302, which excludes children born from incestuous or 
adulterous relationships from legitimation through marriage of the parents, or Article 306 of the 
Civil Code, which provides that such children may not benefit from acknowledgment by their 
parents. Accordingly, although the Presidential Decree gave equal rights and obligations to 
"natural" children born out of wedlock, so long as they were acknowledged by their fathers, it 
excluded "illegitimate" children, who could not benefit from acknowledgment pursuant to Article 
306 of the Civil Code. As such, Haiti did not eliminate legal distinctions between all children based 
on the marital status of their parents, but only between those who were either legitimate, or natural 
children of unmarried parents. 

Because the Applicant was not born in a country that eliminated all legal distinctions between 
children based on' the marital status of their parents, she must demonstrate that she was legitimated 
by her father under the law of her residence, or under the law of the father's residence. 

Under the Civil Code of Haiti, children born out of wedlock after January 27, 1959, and 
acknowledged by their natural fathers, have the same rights and obligations as legitimate children. 
Matter of Richard, 18 I&N Dec. at 210. The record reflects that the Applicant was born in Haiti 
during her father's marriage to a woman who is not the Applicant's mother. Because the Applicant 
was born of her father's extramarital relationship, she could not be considered the father's "natural" 
child under the provisions of the Civil Code. Rather, the Applicant was a "child of adulterous 
union" specifically excluded from the benefits of acknowledgment under Section 306 of the Civil 
Code. Therefore, although her father acknowledged the Applicant as his child before a civil registry 
officer in 2002, this acknowledgment did not serve to legitimate the Applicant. 

Accordingly, we find that the Applicant was not legitimated in Haiti upon acknowledgment by her 
father. 

3 Cited in Matter of Richard, 18 I&N Dec. at 209-210. 
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B. Legitimation under the Law of New York 

The Applicant has also not demonstrated that she was legitimated under the law of New York, where 
the Applicant and her father currently reside. New York requires the marriage of a child's natural 
parents in order to legitimate a child born out of wedlock. See Matter of Bullen, 16 I&N Dec. 378 
(BIA 1977); Matter of Patrick, 19 I&N Dec. 726 (BIA 1988). In the alternative, a child's legitimacy 
may be determined by a court. See N.Y. Dom. Rel. Law§ 24.2. 

The record reflects that the Applicant's father was never married to the Applicant's mother. 
Moreover, the Applicant did not submit evidence to show that her legitimacy was determined in 
judicial proceedings in the state of New York. We conclude, therefore, thatr the Applicant has not 
established that she was legitimated under New York law. 

c 

C. Approval of an Immigration Visa Petition as Proof that the Applicant is a Legitimate Child 

The Applicant asserts on appeal that USCIS must recognize her as a legitimate child of her father, 
because USCIS approved the Form I-130 the father filed on the Applicant's behalf to classify her as 
a child of a U.S. citizen. However, the fact that USCIS approved the Form I-130 does not prove that 
the Applicant is a legitimated child eligible to derive U.S. citizenship from her father. 

The definition of a "child" in section 101 ( c )(1) of the Act, which applies in citizenship contexts, is 
not the same as the definition of a "child" for the purposes of immigrant visa petitions in section 
lOl(b)(l) of the Act, 8 U.S.C. § llOl(b)(l). Section lOl(c)(l) of the Act, which applies to 
naturalization and citizenship proceedings, requires the Applicant to establish that she was legitimated 
before her 16th birthday in order to derive, U.S. citizenship from her father. To be classified as her 
father's child for immigrant visa petition purposes, however, the Applicant must only meet one of the 
definitions of a "child" in section lOl(b )(1) of the Act, which include a child born in wedlock, a 
stepchild, a child legitimated while under the age of 18, or a child born out of wedlock "if the father 
has or had a bona fide parent-child relationship with the [child] and the child's paternity was 
established before the child turned 21. See section 101(b)(l)(D) of the Act. Accordingly, while an 
individual who meets the definition of his or her father's "child" in section 101(b)(l)(D) of the Act 
may be eligible for approval of an immigrant visa petition, the same individual would still have to 
show that he or she was legitimated to qualify as a "child" under section lOl(c)(l) of the Act, and to 
derive U.S. citizenship from the father. As discussed above, the Applicant has not met the 
requirements in section lOl(c)(l) of the Act, because she has not demonstrated that she was 
legitimated by her father under the law of Haiti or the law of the state of New York. 

In view of the above, the Applicant has not established that she is a "child" within the meaning of 
section 320 of the Act and, thus, that she is eligible to derive U.S. citizenship from her father. 

Because we find'the Applicant statutorily ineligible for derivative citizenship for this reason, we do 
not address whether the Applicant has satisfied the remaining requirements of section 320 of the Act 
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pertaining to her residence in the father's physical and legal custody pursuant to admission to the 
United States as a lawful permanent resident. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.P.R. § 341.2(c). Here, that burden has not been 
met, as the Applicant has not demonstrated that she is a "child" as defined in section 101 ( c )(1) of the 
Act for the purposes of derivative citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter of H-F-S-, ID# 11493 (AAO Nov. 22, 2016) 


