
(b)(6)

U.S. Citizenship 
and Immigration 
Services 

MATTER OF M-A-A-K-
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Administrative Appeals Office 

DATE: NOV. 30, 2016 

APPEAL OF NEW YORK, NEW YORK DISTRICT OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native and citizen of Yemen, seeks a Certificate of Citizenship. See Immigration 
and Nationality Act (the Act) § 320, 8 U.S.C. § 1431. An individual born outside the United States 
who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but 
before the age of 18, may apply to receive a Certificate of Citizenship. Generally, for an individual 
claiming derivative U.S. citizenship after birth and who was born after February 27, 1983, the 
individual must have at least one U.S. citizen parent and be residing in that parent's custody in the 
United States as a lawful permanent resident before 18 years of age. 

The District Director, New York, New York, denied the application. The Director concluded that 
the Applicant did not establish that his U.S. citizen father had physical custody of the Applicant, as 
required by section 320(a)(3) of the Act, in order for the Applicant to derive U.S. citizenship. 

On appeal, the Applicant's father submits a statement explaining the various addresses on the 
documents submitted to show that the Applicant was in his physical custody, and provides additional 
documentation to show that the Applicant resided with him and rest of the family at the same 
address. 

Upon de novo review, we will sustain the appeal. 

I. LAW 

The Applicant is seeking a Certificate of Citizenship indicating that he derived U.S. citizenship from 
his U.S. citizen father. He was born in Yemen on to married foreign national parents. 
His father became a citizen through naturalization in 2006. The Applicant was admitted to the 
United States as a lawful permanent resident in 20 l 0. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). Accordingly, section 320 of-the Act, as amended by the Child Citizenship Act of 2000, Pub. 
L. No. 106-395, 114 Stat. 1631 (CCA), which was in effect on March 16, 2010, when the Applicant 
was admitted to the United States as a lawful permanent resident, applies to his case. 
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Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

II. PROCEDURAL HISTORY AND EVIDENCE OF RECORD 

In July 2015, the Applicant submitted Form N-600, Application for Certificate of Citizenship. The 
record includes evidence of the Applicant's admission to the United States as a lawful permanent 
resident, and copies of the Applicant's birth certificate, the marriage certificate of the Applicant's 
parents, and the Applicant's father's Certificate ofNaturalization. 

The Director issued a request for evidence (RFE) in January 2016, requesting evidence related to the 
Applicant's father's physical custody of the Applicant. Documentation submitted in response 
includes copies of school documents, federal income tax returns of the Applicant's father, health 
care letters, and utility bills. 

The Director found that the evidence submitted was insufficient to establish the Applicant's father 
had physical custody over the Applicant. The Director stated that the Applicant only submitted two 
pieces of evidence regarding his residence included an address for the Applicant. One piece of 
evidence was a school verification form issued in 2016 indicating that the Applicant lived at 

in New York, with a guardian named The second piece of 
evidence was a 2015 letter from indicating that the Applicant lived at 
in New York. The Director stated that none of the other evidence submitted to support 
that the Applicant resided in the physical custody of his U.S. citizen father included an address for 
the Applicant, and there was no documentation to indicate that the Applicant's father ever resided at 

m New York. The Director therefore denied the application. 

On appeal, the Applicant's father submits a letter that he has moved many times, moving to the 
address on in 2014. He further states that at the time he registered the Applicant for 
school, he was staying with at but did not update the information 
at the school to show his address at The Applicant's father subsequently updated the 
information with the school, and submitted a school verification document dated March 16, 2016, 
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showing the Applicant residing at 
parent/ guardian. 

with the Applicant's father listed as his 

We have reviewed all the evidence in the record of proceeding. 

III. ANALYSIS 

The Applicant has established that he meets the requirements for derivative citizenship under section 
320 of the Act. Specifically, the Applicant's birth certificate and his father's Certificate of 
Naturalization establishes that he is the child of a U.S. citizen, as required under section 320(a)(l) of 
the Act. In addition, the Applicant's birth certificate shows he is under the age of 18 years, 
satisfying the requirement of section 320(a)(2) of the Act. Furthermore, the record reflects the 
Applicant was admitted to the United States as a lawful permanent resident in March 2010, when he 
was years of age, which satisfies part of the requirements under section 320(a)(3) of the Act. 

The issue on appeal is whether the Applicant has shown that he is residing in the United States in the 
legal and physical custody of his U.S. citizen parent pursuant to a lmvful admission for permanent 
residence, as required pursuant to section 320(a)(3) of the Act. We find that the evidence in the 
record establishes that the Applicant was residing in his father's legal and physical custody since his 
admission to the United States in 2010, and therefore qualifies for a Certificate of Citizenship. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24I&N Dec. 467, 468 (BIA 2008). 

The "preponderance of the evidence" standard requires that the record demonstrate that the 
Applicant's claim is "probably true," based on the specific facts of his case. See Matter of 
Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing ]\;fatter (?f E-M-. 20 I&N Dec. 77, 79-80 
(Comm'r 1989)). 

Neither the Act nor the regulations define the term "physical custody." HO\vever, "physical 
custody" has been considered in the context of "actual uncontested custody" in derivative citizenship 
proceedings and interpreted to mean actual residence with the parent. See Bagot v. Ashcroft, 398 
F.3d 252, 267 (3rd Cir. 2005) (father had actual physical custody of the child where the child lived 
with him and no one contested the father's custody). 

A. Evidence ofthe Father's Physical Custody ofthe Applicant 

The record indicates that at the time the Applicant was admitted to the United States as a lawful 
permanent resident in 2010, he intended to reside in the physical custody of his U.S. citizen father. 
In 2007, the Applicant's father filed Form I-130, Petition tbr Alien Relative, on behalf of the 
Applicant. The Applicant's following Form DS-230, Application for Immigrant Visa and Alien 
Registration, indicated that the Applicant intended to live with his U.S. citizen father in 
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New York, and his immigrant visa indicated that his final address in the United States was that of his 
U.S. citizen father. 

Copies of subsequent federal income tax returns support the claim that his father had physical 
custody after the Applicant's admission as a permanent resident. The record includes copies of 
federal income tax returns for the Applicant's father from 2010 to 2015, and on each of the returns, 
the Applicant's father claimed the Applicant as a dependent who lived with him. In addition, the 
copies of the federal income tax returns for the years 2014 and 2015 each show that the Applicant's 
father filed for Earned Income Credit based on the Applicant being a qualifying child, and indicating 
that the Applicant lived with his father for 12 months during those two tax years. 

Other documents submitted support this conclusion. Additional documentation in the record 
includes copies of health care letters and utility bills for the Applicant's father, dated 2014 and 2015, 
which indicate that father's address as New York. A health care letter 
dated March 2015 addressed to the Applicant also lists his address as 

Therefore, the Applicant has established that it is more likely than not that he was residing in the 
physical custody ofhis U.S. citizen father from the time of his admission to the United States until at 
least 2015. 

B. Explanation for Discrepancy in School Verification Documents 

The record includes a school verification document dated January 2016, which indicates that the 
Applicant was admitted to the school in 2014, with his residence at 
New York, under the guardianship of an individual named On appeal, the 
Applicant's father submitted a letter in which he states that at the time he registered the Applicant at 
that school, he was staying with and that went to the school with the 
Applicant to show proof of address, and entered his name on the registration form. The Applicant's 
father explained that at the time the verification document was issued, he had not updated his 
address with the school. Subsequent to the Director's decision, the Applicant's father updated his 
address with the school. The Applicant's father submits an updated version of the school 
verification document, issued in March 2016, which shows the Applicant residing at the 

address in New York, and lists that Applicant's father as the Applicant's 
parent/ guardian. 

The explanation provided by the Applicant's father regarding the discrepancy of the Applicant's 
address on his school verification document, supplemented by the corrected copy of the school 
verification document, indicate by a preponderance of the evidence that the Applicant was residing 
in the physical custody of his U.S. citizen father at the time he was attending school from 2014 to 
2016. This evidence, together with the additional evidence discussed above, establish that the 
Applicant was residing in the physical custody of his U.S. citizen father. 
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C. The Father's Legal Custody of the Applicant 

The regulation at 8 C.F.R. § 320.1 states the circumstances under which a U.S. citizen parent may be 
presumed to have legal custody of a child, that is, to have responsibility for and authority over a 
child. For the purpose of the CCA, the U.S. Citizenship and Immigration Services (USCIS) 
presumes that a U.S . citizen parent has legal custody of a child, and will recognize that U.S . citizen 
parent as having lawful authority over the child, absent evidence to the contrary, in the case of a 
biological child who currently resides with both natural parents who are married to each other, living 
in marital union, and not separated. 

In this particular case, the Applicant has demonstrated that he is the biological child of his U.S. 
citizen father through the submission of his birth certificate, which was registered in in Yemen. 
In addition, the Applicant has demonstrated that his parents were married to each other, through the 
submission of his parents' marriage certificate. The Applicant has further established, as discussed 
above, that he resided with both natural parents following his admission to the United States as a 
lawful permanent resident in 2010. As such, the Applicant has established that he was residing in 
the legal custody of his U.S. citizen father, and is eligible for a Certificate of Citizenship under 
section 320 of the Act. 

IV. CONCLUSION 

In view of the above, the Applicant has demonstrated that resided in the legal and physical custody 
of his U.S. citizen father, as required under section 320(a)(3) of the Act. Accordingly, as all other 
requirements were also met, the Applicant has established that he derived U.S. citizenship pursuant 
to section 320 of the Act. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 34l(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has met that 
burden. 

ORDER: The appeal is sustained. 

Cite as Matter ofM-A-A-K-, ID# 10046 (AAO Nov. 30, 2016) 
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