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DISTRICT OFFICE DECISION 

APPLICATidN: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native and citizen of Vietnam, seeks a Certificate of Citizenship. See Immigration 
and Nationality Act (the Act) section 321, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child 
Citizenship Act of2000, Pub. L. No. 106-395, 114 Stat. 16'31 (2000). An individual born outside the 
United States who acquired U.S. citizenship at birth, or who automatically derive& U.S. citizenship 
after birth but before the age of 18, may apply to receive a Certificate of Citizenship. Generally, an 
individual claiming automatic U.S. citizenship after birth and who was born between 
December 24, 1952, and February 27, 1983, must meet the last of certain conditions by 
February 26, 2001. For individuals born to foreign national parents, only one of whom naturalized 
before the individual turned 18, the individual may become a U.S. citizen if one of three conditions 
is met. That individual's non-naturalized parent is deceased, the U.S. citizen parent has custody over 
the individual after a legal separation or divorce, or, if the individual was born to unmarried parents 
and is claiming to be a U.S. citizen through a naturalized mother, the father must not have made the 
individual his legitimate child. 

The District Director, denied the application. The Director concluded that the 
Applicant did not meet the conditions for derivative citizenship under former section 321(a) of the 
Act. 1 

1 The Director also found that the Applicant did not acquire citizenship under former section 30 I of the Act, 
8 U.S.C. § 1401 , because he was not born to a U.S. citizen parent. This finding is not contested on appeal. Former 
section 30 l(a)(7) of the Act provided in pertinent part that the following shall be citizens of the United States at birth: 

[A] person born outside the geographical limits of the United States ... of parents one of whom is an 
alien, and the other a citizen of the United States who, prior to the birth of such person, was physically 
present in the United States ... for a period or periods totaling not less than ten years, at least five of 
which were after attaining the age of fourteen years. 

The section was re-designated as section 30 I (g) by the Act of October I 0, 1978, Pub. L. No. 95-432, 92 Stat. I 046 
( 1978); however, the requirements of former section 30 I (a)(7) remained the same after the re-designation and until 
1986. An applicant born out of wedlock also had to satisfy the requirements of section 309(a) ofthe Act, 8 U.S.C. 
§ 1409(a), which pertains to legitimation. Prior to November 14, 1986, section 309(a) of the Act required paternity 
of a child to be established by legitimation while the child was under the age of21 . 
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The matter is now before us on appeal. In the appeal, the Applicant submits additional evidence and 
indicates that he is eligible for derivative citizenship because his parents never married, and prior to 
turning 18 he lived in the United States in his citizen father's custody. 

Upon de novo review we will dismiss the appeal. 

l. LAW 

The Applicant seeks a Certificate of Citizenship indicating that he derived citizenship from his U.S . 
citizen father. The record reflects that the Applicant was born in Vietnam in to 
unmarried foreign national parents who never married. The Applicant was admitted to the United 
States as a lawful permanent resident in May 1981 , and his father became a U.S. citizen through 
naturalization in April 1990. The record contains no evidence to indicate that the Applicant's 
mother is a U.S. citizen. 

The applicable law for derivative citizenship-purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 40 I F.3d 1069, 1075 (9th Cir. 
2005). The Child Citizenship Act of 2000 (the CCA), Pub. L. No. I 06-395 , 114 Stat. 1631 (Oct. 30, 
2000), which took effect on February 27, 2001 , amended sections 320 and 322 of the Act, and 
repealed section 321 of the Act. The provisions of the CCA are not retroactive, and the amended 
provisions of section 320 and 322 of the Act apply only to individuals who were not yet 18 years old 
as of February 27, 2001. Because the Applicant was over the age of 18 in February 2001 , he is not 
eligible for the benefits of the amended Act. See Matter of Rodriguez-Tejedor, 23 I&N Dec. 153 
(BIA 2001 ). Therefore, the Applicant's citizenship claim must be considered under the provisions of 
former section 321 of the Act. 

Former section 321 of the Act provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization ofboth parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 
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(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of tqis subsection, or the parent naturalized under · 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden of 
establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). 

II. ANALYSIS 

The issue in this case is whether the Applicant has demonstrated that he meets the conditions to 
derive citizenship from his U.S. citizen father under former section 321(a) of the Act. 

On appeal, the Applicant submits an affidavit from his father stating that the Applicant was born out 
of wedlock; that he and the Applicant's mother never married, and the mother did not emigrate to the 
United States; and that the Applicant lived in his legal custody in the United States as a lawful 
permanent resident when he became a citizen in 1990, and prior to the Applicant's 18th birthday. 
The record also contains a copy of the father's Certificate of Naturalization, information related to 
the Applicant's admission into the United States as a refugee, and his lawful permanent resident 
status. The entire record has been reviewed and considered. Upon review, we find that the 
Applicant has not shown that he meets the conditions for deriving citizenship under former section 
321(a) ofthe Act. 

The Applicant has established that he meets some of the requirements for derivative citizenship 
under former section 321(a) of the Act. Specifically, Certificate of Naturalization evidence 
contained in the record reflects that the Applicant's father became a naturalized U.S. citizen in 1990, 
when the Applicant was as required under former section 321(a)(4) of the Act. In addition, 
refugee status and lawful permanent resident documentation demonstrates that the Applicant was 
admitted into the United States as a lawful permanent resident in 1981 , when he was years old. 
The record also sufficiently demonstrates that the Applicant has resided in the United States since 
1981. He therefore meets the conditions contained in former section 321(a)(5) .of the Act. The 
Applicant has not, however, shown that he met any of the conditions contained in former section 
32l(a)(l), (a)(2), or (a)(3) of the Act. 

As stated above, the Applicant may establish derivative citizenship under former section 321 (a) of 
the Act only if he shows that both his mother and father became naturalized citizens, his citizen 
father was a surviving parent and his mother deceased, or his father had legal custody over the 
Applicant after a legal separation between the Applicant's parents, and all of these requirements 
were satisfied before the Applicant's 18th birthday in 
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Here, the record contains no evidence demonstrating that the Applicant's mother became a 
naturalized United States citizen; moreover, the Applicant's father indicates in his af1idavit that the 
Applicant's mother never emigrated to this country. The Applicant therefore did not satisfy the 
condition set forth in former section 32l(a)(l) ofthe Act. The Applicant also does not assert that hi

1
s 

mother is deceased, and the record contains no evidence demonstrating that prior to the Applicant's 
18th birthday his father was a surviving parent, as discussed in former section 321(a)(2) of the Act. 
For the reasons discussed below, the Applicant also did not establish eligibility for derivative 
citizenship under former section 321 (a)(3) of the Act, which requires either the naturalization of the 
parent having legal custody of the child when there has been a legal separation of the parents, or the 
naturalization of the mother if the child was born out of wedlock and the paternity of the child has 
not been established by legitimation 

A. Naturalization of Mother When Child Born Out of Wedlock and Paternity Not Established by 
Legitimation . 

The Applicant indicates that he is eligible to derive citizenship through his father under former 
section 321(a)(3) of the Act, because he was born out of wedlock, his parents never married, and he 
lived in his citizen father's custody in the United States prior to his 18th birthday. However, the out 
of wedlock provisions contained in former section 321(a)(3) of the Act apply only to situations 
where the mother of a child born out of wedlock becomes a naturalized citizen. In this case, the 
Applicant has not claimed or shown that his mother became a naturalized U.S. citizen. The 
Applicant therefore does not meet the out of wedlock-based derivative citizenship conditions set 
forth in former section 321(a)(3) ofthe Act. 

B. Naturalization of Parent with Legal Custody of Child When Parents Legally Separated 

The Applicant also does not satisfy the legal separation-based derivative citizenship conditions 
contained in former section 321(a)(3) of the Act. The term "legal separation" in the context of 
derivative citizenship means either a limited or absolute divorce obtained through judicial 
proceedings. See Matter of H, 3 I&N Dec. 742, 743 (BIA 1949). The term "legal separation" in 
former section 321(a)(3) of the Act presupposes a valid marriage. Barthelemy v. Ashcrofi, 329 F.3d 
1062, 1065 (9th Cir. 2003) (child did not derive citizenship upon his father's naturalization because 
his parents never married and his mother did not naturalize; father raised the child alone.) In the 
present matter, the Applicant's father states in his af1idavit that he and the Applicant's mother never 
married, and the record contains no evidence showing that the parents married or obtained a legal 
separation. Accordingly, the Applicant has not met the legal separation conditions contained in 
former section 321(a)(3) of the Act. 

Upon review, the record does not demonstrate that both of the Applicant's parents became 
naturalized citizens, that his father was a surviving parent, or that his parents married and were 
legally separated. The record is therefore insufficient to demonstrate that the Applicant satisfied the 
conditions for derivative citizenship under former section 321(a) of the Act. 
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III. CONCLUSION 

In view of the above, the Applicant has not demonstrated that he satisfied the conditions set forth in 
former section 321(a)(l), (a)(2), or (a)(3) ofthe Act. Accordingly, the Applicant has not established 
eligibility for derivative citizenship under former section 321(a) of the Act. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) ofthe Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden. Accordingly, we dismiss the appeal. 

ORDER: The appeal is dismissed. 

Cite as Matter of L-T-V-, ID# 114411 (AAO Nov. 30, 2016) 
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