
MATTER OF L-L-R-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: NOV. 30,2016 

CERTIFICATION OF MANCHESTER, NEW HAMPSHIRE FIELD OFFICE DECISION 

APPLICATION: FORMN-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native and citizen of the Dominican Republic, seeks a Certificate of Citizenship. 
See Immigration and Nationality Act (the Act) § 320, 8 U.S.C. § 1431. An individual born outside 
the United States who acquired U.S. citizenship at birth, or who automatically derived U.S. 
citizenship after birth but before the age of 18, may apply to receive a Certificate of Citizenship. 
Generally, for an individual claiming automatic U.S. citizenship after birth and who was born after 
February 27, 1983, the individual must have at least one U.S. citizen parent and be residing in that 
parent's custody in the United States as a lawful permanent resident before 18 years of age. 

The Field Office Director, Manchester, New Hampshire, denied the application. The Director 
concluded that the Applicant's father did not have legal custody of the Applicant prior to her 18th 
birthday as required by section 320(a)(3) of the Act, in order for the Applicant to derive U.S. 
citizenship. 

On appeal, the Applicant submitted a statement claiming that her father gained physical and legal 
custody upon her admission to the United States. The Applicant also submitted copies of her 
father's income tax returns for the years 1996 through 1998 listing her as a dependent, and a sworn 
statement executed by her father indicating that he had custody of the Applicant in 1996. 

In our July 2014 decision, we determined that the Applicant's parents were divorced in 1990, and the 
divorce judgment included a grant of "guardianship and care" of the Applicant to her mother. There 
was no indication in the record tha~ the divorce judgment was amended or that a new custody 
arrangement was acquired. Therefore, we concurred with the Director that the Applicant's father did 
not have legal custody of the Applicant prior to her 18th birthday in order for the Applicant to derive 
U.S. citizenship. 

We found, however, that the Applicant was issued a U.S. passport in September 2008. As such, we 
remanded the matter to the Director to request that the U.S. Department of State, Passport Office, 
review and determine whether revocation of the U.S. passport was warranted. 
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In August 2015, the U.S. Department of State revoked the Applicant's passport. As the Applicant's 
passport had been revoked, the Director denied the Form N-600 and certified the matter to us for 

. I review. 

I 

The matter is now before us on certification. The initial decision of the Director will be atlirmed, 
and the application will remain denied. 

I. LAW 

The Applicant is seeking a Certificate of Citizenship indicating that she derived U.S. citizenship 
from her U.S. citizen father. The Applicant was born in the Dominican Republic on 

to married foreign national parents. The Applicant's parents divorced in 1990, and the divorce 
judgment for her parents includes a grant of "guardianship and care" of the Applicant to her mother. 
The Applicant was admitted to the United States as lawful permanent resident in July 1992, when 
she was years old. Her father became a citizen through naturalization in 1996, when the Applicant 
was years old. The Applicant's mother is not a U.S. citizen. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Mina.syan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). Accordingly, section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. 
L. No. 106-395, 114 Stat. 1631 (CCA), which was in effect on when the 
Applicant became 18 years old, applies to her case. 

Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all ofthe following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

1 
The Director issued a Notification of Certification to the Applicant in July 2016 informing the Applicant that she could 

submit a brief or other written statement for consideration within 30 days. The record shows that the Applicant did not 
provide a response. 
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II. PROCEDURAL HISTORY AND EVIDENCE OF RECORD 

In June 2013, the Applicant submitted Form N-600, Application for Certificate of Citizenship. The 
Director determined that the Applicant's father did not have legal custody of the Applicant prior to 
her 18th birthday, as required by section 320(a)(3) of the/ Act, and denied the Form N-600 
accordingly. 

On appeal, the Applicant submitted a statement in which she claimed that her father gained physical 
and legal custody upon her admission to the United States. The Applicant further submitted copies 
her father's income tax returns for the years 1996 through 1998 listing her as a dependent, and a 
sworn statement executed by her father indicating that he had custody of the Applicant in 1996. 

In our initial decision on the appeal, we found the Applicant did not establish that she was in the 
legal custody of her U.S. citizen father prior to her 18th birthday as required under section 320(a)(3) 
of the Act. We further wrote that the record contained a copy of the Applicant's valid U.S. passport. 
In Matter of Villanueva, 19 I&N Dec. 101 (BIA 1984), the Board of Immigration Appeals (the 
Board) held that a valid U.S. passport is conclusive proof of U.S. citizenship. As such, we remanded 
the matter to the Director to request that the U.S. Department of State, Passport Office, review and 
determine whether revocation of the U.S. passport was warranted 

On August 31, 2015, the U.S. Department of State revoked the Applicant's passport. The Director 
denied the Form N-600, and certified the matter to us for review. 

III. ANALYSIS 

The Applicant has established that she meets some of the requirements for derivative citizenship 
under section 320 of the Act. Specifically, the Applicant's birth certificate, her parents' marriage 
certificate, and her father's Certificate of Naturalization demonstrate that she is the child of a U.S. 
citizen, as required under section 320(a)(l) of the Act. In addition, the Applicant was admitted to 
the United States as a lawful permanent resident in July 1992, when she was years of age, which 
satisfies part ofthe requirements under section 320(a)(3) of the Act. 

Section 320(a)(3) of the Act also requires that the Applicant reside in the legal and physical custody 
of the U.S. citizen parent. With respect to the physical custody requirements of section 320(a)(3) of 
the Act,2 the Applicant submitted copies of her father's income tax returns for the years 1996 
through 1998, ·which listed her as a dependent, and a sworn statement by her father, corroborating 
that the Applicant was residing in his physical custody. The Applicant has therefore established by a 

2 Neither the Act nor the regulations define the term "physical custody." However, "physical custody'' has been 
considered in the context of "actual uncontested custody" in derivative citizenship proceedings and interpreted to mean 
actual residence with the parent. See Bagot v. Ashcro.fi, 398 F.3d 252, 267 (3rd Cir. 2005) (father had actual physical 
custody of the child where the child lived with him and no one contested the father's custody). 
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preponderance of the evidence that she resided in the physical custody of her U.S. citizen father 
pursuant to a lawful admission for permanent residence in the United Stares. 

The issue is whether the Applicant has shown that she was residing in the United States in the legal 
custody of her U.S. citizen parent pursuant to a lawful admission for permanent residence, as 
required by section 320(a)(3) ofthe Act. 

On appeal, the Applicant claimed that her father gained physical and legal custody of her upon her 
admission to the United States, and contended that this was established through her father's federal 
income tax returns for the years 1996 to 1998 listing her as his dependent. We find that although the 
federal income tax returns establish the Applicant's father's physical custody over her, these 
documents do not overcome the judgment in her parents' divorce decree granting legal custody of 
the Applicant solely to her mother. 

The regulations provide that legal custody "refers to the responsibility for and authority over a 
child." See 8 C.F.R. § 320.1. Under the regulation, legal custody is presumed "in the case of a child 
of divorced or legally separated parents ... where there has been an award of primary care, control, 
and maintenance of a minor child to a parent by a court of law or other appropriate government 
entity pursuant to the laws of the state or country of residence." See 8 C.F.R. § 320.1(2). 

In this particular case, the record indicates that the Applicant's parents were divorced in 1990, and 
the divorce judgment includes a grant of "guardianship and care" of the Applicant to her mother. 
There is no indication in the record that the divorce judgment has been amended or that a new 
custody arrangement was acquired. Therefore, the Applicant did not establish that she was in the 
legal custody of her U.S. citizen father prior to her 18th birthday as required under section 320(a)(3) 
ofthe Act. 

IV. CONCLUSION 

In view of the above, the Applicant has not demonstrated that she was in the legal custody of her 
U.S. citizen father prior to her 18th birthday as required under section 320(a)(3) of the Act. 
Accordingly, the Applicant has not established that she derived U.S. citizenship pursuant to section 
320 of the Act. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 34l(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). Here, that burden has not been 
met. Accordingly, the initial decision of the Director is affirmed, and the application remains 
denied. 

ORDER: The initial decision of the Director, Manchester, New Hampshire Field Office, dated 
October 31, 2013, is affirmed, and the application is denied. 

Cite as Matter of L-L-R-, ID# 13827 (AAO Nov. 30, 2016) 
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