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MATTER OF D-V-C-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: OCT. 27,2016 

APPEAL OF HARLINGEN, TEXAS FIELD OFFICE DECISION 

APPLICATION: FORMN-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native and citizen of Mexico, seeks a Certificate of Citizenship. See Immigration and 
Nationality Act (the Act) section 301(g), 8 U.S.C. § 1401(g), amended by Act ofNovember 14, 1986, 
Pub. L. No. 99-653, 100 Stat. 3655; section 309(a), 8 U.S.C. § 1409(a), amended by Act ofNovember 
14, 1986, Pub. L. No. 99-653, 100 Stat. 3655. An individual born outside the United States who 
acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but before 
the age of 18, may apply to receive a Certificate of Citizenship. For an individual claiming to be a U.S. 
citizen at birth, who was born to unmarried parents between December 24, 1952, and November 14, 
1986, and is claiming citizenship through a U.S. citizen father, the father must have been physically 
present in the United States for 10 years (with at least 5 years occurring after the age of 14} before the 
individual's birth and the individual must also satisfy legitimation requirements. 

The Field Office Director, Harlingen, Texas, denied the application concluding that the Applicant 
did not demonstrate that his father was physically present as in the United States as required by the 
statute' and, thus, that the Applicant acquired U.S. citizenship at birth from his father. 

The matter is now before us on appeal. On appeal, the Applicant re-submits evidence of his father's 
physical presence in the United States, and asserts that this evidence is sufficient to establish that he 
has satisfied the legitimation and physical presence requirements for acquisition of U.S. citizenship 
at birth. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born on in Mexico, to 
unmarried parents, a U.S. citizen father, and a Mexican citizen mother. The Applicant's father 
registered the Applicant's birth in in 1984, and subsequently married the Applicant's 
mother in 1990. There is no evidence that the Applicant's mother is, or was a U.S. citizen at any 
time. In 1994, the Applicant was admitted to the United States as a permanent resident based on an 
immigrant visa ·petition filed on his behalf by his father. The Applicant filed Form N-600, 
Application for a Certificate of Citizenship, indicating that he acquired U.S. citizenship at birth from 
his father. 
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The applicable law for ·transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). 

The Applicant was born out of wedlock to a U.S. citizen father and a foreign national mother. 
Accordingly, his citizenship claim falls within the provisions of former section 30l(g) of the Act, 
which was in effect at the time of the Applicant's birth in and which provided that the 
following shall be citizens ofthe United States at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: Provided, 
That any periods of honorable service in the Armed Forces, or periods of employment 
with the United States Government or with an international organizations that term is 
defined in section 1 of the International Organizations and Immunities Act (59 Stat. 
669; 22 U.S.C. 228) by such citizen parent, or any periods during which such citizen 
parent is physically present abroad as a dependent unmarried son or daughter and a 
member of the household of a person (A) honorably serving with the Armed Forces 
of the United States, or (B) employed by the United States Government or an 
international organization as defined in section 1 of the International Organizations 
Immunities Act, may be included in order to · satisfy the physical presence 
requirement of this paragraph. This proviso shall be applicable to persons born on or 
after December 24, 1952, to the same extent as if it had become effective in its 
present form on that date. 

Because the Applicant was born out of wedlock, he must also satisfy the requirements of section 
309(a) of the Act, which pertain to legitimation. Prior to November 14, 1986, section 309(a) of the 
Act required paternity of a child to be established by legitimation while the child was under the age 
of21. The Act of November i4, 1986,1 amended section 309(a), applying the changed provisions to 
individuals who were not yet 18 years of age on November 14, 1986, unless their paternity was 

. established by legitimation before November 14, 1986. 

Prior to November 14, 1986, section 309(a) of the Act stated, in part: 

(a) The provisions. of paragraphs (3), (4), (5), and (7) of section 30l(a), and of the 
paragraph (2) of section 308 of this title shall apply as of the date of birth to a child out
of~wedlock ... if the paternity of such child is established while such child is under the 
age of twenty-one years by legitimation. 

1 Pub. L. No. 99-653, 100 Stat. 3655, section 13(b). 
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If the Applicant's paternity was not established by legitimation before November 14, 1986, he will have 
to show that he meets the legitimation requirements of the amended section 309(a) of the Act, which 
provides, in pertinent part: 

; 

The provisions of paragraphs (c), (d), (e), and (g) of section 301 ... shall apply as of the 
date of birth to a person born out of wedlock if-

(1) a blood relationship between the person and the father is established by clear and 
convincing evidence, 

(2) the father had the nationality of the United States at the time of the person's 
birth,. 

(3) the father (unless deceased) has agreed in writing to provide fmancial support for 
the person until the person reaches the age of 18 years, and 

(-

( 4) while the person is under the age of 18 years-

(A) the person is legitimated under the law of the person's residence or domicile, 

(B) the father acknowledges paternity of the person in writing under oath, or 

(C) the paternity of the person is established by adjudication of a competent 
court. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden of 
establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec., 467, 468 (BIA 2008). 

II. ANALYSIS 

The issue in this case is whether the Applicant has demonstrated that he satisfies requirements for 
acquisition of U.S. citizenship at birth pertaining to legitimation and his father's physical presence in 
the United States. 

While the Director did not make any findings on the issue of legitimation, the Director determined 
that the evidence the Applicant submitted was insufficient to establish that his father was physically 
present in the United States for at least 10 years before the Applicant's birth in 5 of which 
were after the father's 14th birthday in 

On appeal, the Applicant asserts that he meets the legitimation requirements of the amended section 
309(a) ofthe Act, because his parents' marriage in 1990 established that his father agreed to support 
him in writing and legitimated the Applicant prior to his 18th birthday. Further, the Applicant states 
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that he has satisfied the preponderance of the evidence burden of proof set forth in Matter of E-M-, 
20 I&N Dec. 77 (Comm'r 1989), in that the documents he submitted show that his claim of the 
father's physical presence in the United States is "probably true." The Applicant avers that he has 
therefore established that he acquired u.s. citizenship at birth from his father. 

Upon review of the entire record, we conclude that the Applicant has demonstrated that his paternity 
was established by legitimation under the law of Tamaulipas, Mexico, before November 14, 1986. 
Because we find that the Applicant has satisfied the legitimation requirements under the old section 
309(a) of the Act, we do not address whether he also satisfies the legitimation provisions of the 
amended section 309(a) of the Act. On the issue ofthe father's physical presence, however, we find 
that the evidence the Applicant submitted is insufficient to show that his father was likely physically 
present in the United States for a period of 10 years before the Applicant' s birth in 

A. Legitimation Requirement 

As stated above, because the Applicant was born out of wedlock, and he is claiming acquisition of 
citizenship through his father, the Applicant must satisfy the relevant legitimation provisions of the 
Act. The old section 309(a) of the Act, in effect prior to November 14, 1986, required paternity of a 
child to be established by legitimation before the child's 21st birthday. Under the amended section 
309(a) of the Act, however, a child born to an unmarried U.S. citizen father could not acquire 
citizenship unless a blood relationship between the child and the father was established by clear and 
convincing evidence, the father agreed in writing to provide financial support until the child's 18th 
birthday, and the father fulfilled additional requirements pertaining to legitimation of the child. The 
provisions of the amended section 309(a) are not retroactive, and they apply only to children who, 
like the Applicant, had not attained the age of 18 as of November 14, 1986.2 However, if the child 
was legitimated before November 14, 1986, the old section 309(a) applies even if the child was 
under 18 on November 14, 1986.3 Therefore, if the Applicant was legitimated before that date, he is 
not subject to the provisions of the amended section 309(a) of the Act. 

According to a 2012 advisory opinion from the Library of Congress (LOC 2012-008314), under the 
1961 Civil Code of Tamaulipas (the Tamaulipas Code),4 in effect from October 24, 1961, until 
January 31, 1987, a child of unmarried parents could only be legitimated by the subsequent marriage 
of the parents and the parents' acknowledgment of the child, done together or separately, before the 
marriage, in the marriage ceremony, or during the duration of the marriage. The father' s 
acknowledgment of paternity on the birth record alone was not sufficient to legitimate the child, and 
the marriage of the parents was an absolute requirement for legitimation. 

2 Section 9(r), The Technical Corrections Act of 1988, Pub. L. No. I 00-525, 102 Stat. 2609. 
3 Section 9(r) of The Technical Corrections Act of 1988. 
4 CODIGO CIVIL PARA EL E. L. Y S. DE TAMAULIPAS, OFFICIAL EDITION (Editorial Cajica, Puebla, 1961). 
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However, the Applicant's proceedings fall within the jurisdiction of the U.S. Court of Appeals for 
the Fifth Circuit, which has determined that despite the distinction between "acknowledgement" and 
"legitimation" under the laws of Tamaulipas, Mexico, a child whose father placed his name on the 
birth certificate before the Civil Registry was · an "acknowledged" child and had the same filial rights 
vis-a-vis the father as a "legitimated" child. See Iracheta v. Holder, 730 F.3d 419, 426-427 (5th Cir. 
2013). Thus, a child's paternity was established by legitimation according to the laws of 
Tamaulipas, Mexico, as required by section 309 of the Act when the father "acknowledged" the 
child pursuant to the provisions of the Tamaulipas Code in effect at the child's birth. !d. at 427. 

The Applicant's birth certificate reflects that he was born in Mexico, in and that 
his father registered the Applicant's birth before a civil registrar in Mexico, in 1984. 
The father's name was recorded on the Applicant's birth certificate, which indicates that he was 
recognized by the registrar as the Applicant's natural father. Accordingly, we find that the Applicant 
was acknowledged and, thus, legitimated by his U.S. citizen father in accordance with the laws of 
Tamaulipas, Mexico, before the effective date of the Act of November 14, 1986. The Applicant 
therefore satisfies the requirement of former section 309(a) of the Act pertaining to acknowledgment 
of paternity by legitimation. 

B. Father's Physical Presence in the United States 

To establish eligibility for acquisition of U.S. citizenship under former section 301(g) of the Act, the 
Applicant must next show that U.S. citizen father was physically present in the United States for at · 
least 1 0 years before the Applicant's birth, and that 5 of these years were after the father turned 14 in 

In the alternative, the Applicant has to show that his father has satisfied the physical presence 
requirement through honorable service in the Armed Forces, or periods of employment with the 
United States Government or with an international organization. The record does not indicate, and 
the Applicant does not claim that his father served in the Armed Forces, or that he was employed by 
the U.S. Government or an international organization. The Applicant must therefore demonstrate 
that his father was physically present in the United States for the requisite period. 

In evaluating the evidence presented by the Applicant, we are guided by Matter of E-M-, supra, 
which states that "[t]ruth is to be determined not by the quantity of evidence alone but by its 
quality." /d. at 79-80. Thus, in adjudicating the application pursuant to the preponderance of the 
evidence standard, U.S. Citizenship and Immigration Services (USCIS) must examine each piece of 
evidence for relevance, probative value, and credibility, both individually and within the context of 
the totality of the evidence, to determine whether the fact to be proven is probably true. Even if 
USCIS has some doubt as to the truth, if the Applicant submits relevant, probative, and credible 
evidence that leads the agency to believe that the claim is "probably true" or "more likely than not," 
the Applicant has satisfied the standard of proof. See US. v. Cardozo-Fonseca, 480 U.S. 421 (1987) 
(defining "more likely than not" as a greater than 50 percent probability of something occurring). If 
USCIS can articulate a material doubt that leads it to believe that the claim is probably not true, then 
USCIS may deny the application. Matter ofChawathe, 25 I&N Dec. 369,376 (AAO 2010). 
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The Applicant represented on the Form N-600 that his father was physically present in the United 
States from his birth in until 1937, and from 1939 until present. To support these 
representations, the Applicant has submitted several documents, including birth certificates of the 
father and the father's daughter born in the United States, the father's baptismal certificate, his 
affidavit, photographs, immigration, selective service, and social security documents. 

1. Physical Presence From Birth Until 1952 

The father's delayed birth certificate reflects that he was born in Texas in The baptismal 
certificate shows that the father was baptized in Texas in This evidence shows that 
the father likely was in the United States for approximately 8 months after he was born. In his 
affidavit, the Applicant's father states that he lived in Texas with his family until he was 5 or 6, at 
which time the family decided to move to Mexico. He claims that he returned to the United States 
with his godparents in 1939, at the age of and has been working as a field laborer in various states, 
depending on availability of seasonal work, since that time. The Applicant's father does not provide 
details regarding his living arrangements upon his claimed return to the United States in 1939, 
information about his education or school attendance during this time, or particulars of his travel in 
the United States as a minor for seasonal 'York. Although the Applicant has submitted a few 
photograpll.s that purportedly show his father working in the cotton fields, we are unable to 
determine whether the photographs do in fact depict the Applicant's father and, if so, when and 
where they were taken. Accordingly, we cannot give the photographs significant weight as evidence 
in support of the father's claims that he has been living in the United States since he was As the 
Applicant has not submitted other evidence to show his father's presence in the United States 
between 1939 and 1952, we conclude that the evidence in the record for this time period 
demonstrates the father's physical presence in the United States for approximately 8 months 
immediately following his birth in 

2. Physical Presence From 1952 Until 

The evidence of the Applicant's father's presence in the United States between 1952 and 1953 
consists of a copy of the September 1952 passenger manifest executed at Texas, and a copy 
of the father's selective service registration card, issued in September 1953. The manifest indicates 
that the Applicant's father was admitted to the United States as a U.S. citizen at the age of 21 "to 
work permanently," and that he had previously lived in Texas, "as an infant" The 
information on the manifest, therefore, does not support the Applicant's or his father's claim that the 
father was present in the United States since 1939. The Applicant does not explain how long his 
father was absent from the United States before his entry in 1952, or why the manifest is silent as to 
his presence in the United States he now claims dates back to 1939. Another document from this 
time period is the father's selective service registration card issued September 1953. While the 

· documents show that the Applicant's father was present in the United States in 1952 and in 1953, 
when the father was notified of his selective service classification, they are insufficient, without 
more, to establish the duration of this presence. , 
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The Applicant has also submitted a copy of his father's social security earning statement, including 
his reported income during 7 years in the time period from 1955 until the Applicant's birth in 

(1955, 1961, 1962, 1973, 1974, 1979, and 1980). The earning statement, however, indicates 
sporadic and inconsistent periods ofthe father's employment in the United States before 1980. For 
example, the statement shows that in 1955, the Ap~licant' s father reported income of $186.88. This 
income, equivalent to approximately $1680 today , suggests that the father was not present in the 
United States for the whole year in 1955. Similarly, the low income reported for the years 1962 and 
1974, $157.20, and $240.00, respectively,6 indicates short periods of employment and physical 
presence in the United States. The Applicant does not explain the gaps in his father's employment, 
or his inconsistent earnings, and he does not submit other evidence, such as census or financial 
records, letters from employers, lease or rental agreements, or affidavits from the father's coworkers 
to corroborate claims of his father's presence in the United States during this time period. For this 
reason, we conclude that the social security earnings statement shows at best that the Applicant's 
father may have spent 3 or 4 years in the aggregate working in the United States between 1952 and 

While the Applicant submits a copy of the birth and baptismal certificate of the father's 
daughter, born in the United States in this evidence does not tend to establish that the father 
was present in -the United States in Specifically, neither of the certificates shows the father's 
place of residence at the time, and the father's social security earning statement does not reflect that 
he had any income in the-United States in 

3. Residence vs. Physical Presence 

The Applicant asserts on appeal that the Act does not define the term "physical presence," but that 
the U.S. Supreme Court defined residence as "the physical dwelling of a person without regard to 
intent." The Applicant cites to Alcarez-Garcia v. Ashcroft, 293 F.3d 1155 (9th Cir. 2003), in which 
the U.S. Court of Appeals for the Ninth Circuit held that an individual who was physically present 
and working in the United States for 9 months out of the year for 8 years out of a 9-year period 
established residence for that 9-year time·period for the purposes of transmitting U.S. citizenship to 
his child under section 201(g) of the Nationality Act of 1940 (the 1940 Act), 8 U.S.C. § 601(g). The 
Applicant's reliance on Alcarez-Garcia v. Ashcroft, however, is misplaced, as that case addressed 
the 1940 Act requirement that a U.S. citizen parent have "ten years' residence in the United States"7 

in order to transmit citizenship to his or her child (emphasis added). In contrast, former section 
301(g), which governs the Applicant's citizenship claim, requires the U.S. citizen parent to be 
physically present in the United States or its outlying possessions for a period or periods totaling not 
less than 10 years before the child's birth. Unlike "residence," the term "physical presence" has its 

5 See The Department of Labor Bureau of Labor Statistics Consumer Price Index (CPI) inflation calculator, available at 
http://www .bls.gov/data!inflation _ caJculator.htm 
6 According to the CPI inflation calculator, $157 earned in 1962 is equivalent to $1,252 today, and $240 earned in 1974 
had the same buying power as $1,172 today. 
7 Section 20 I (g) of the 1940 Act, provided, in part, that a person shall be a national and a citizen of the United States at 
birth who is "born outside the United States and its outlying possessions of parents one of whom is a citizen of the 
United States who, prior to the birth of such person, has had 10 years' residence in the United States or one of its 
outlying possessions, at least five of which were after attaining the age of 16 years, the other being an alien .. .. " 
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literal meaning, and is computed by the actual time spent in the~ United States.8 Based on the 
evidence the Applicant presented, and for the reasons explained above, we are unable to conclude 
that his father was "more likely than not" physically present in the United States for the 1 0-year 
period required by former section 301(g) of the Act for the father to transmit his U.S. citizenship to 
the Applicant. 

III. CONCLUSION 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). Here, that burden has not been 
met, as the Applicant has not demonstrated that his father was likely physically present in the United 
States for 10 years before the Applicant's birth. 

ORDER: The appeal is dismissed. 

Cite as Matter of D-V-C-, ID# 95902 (AAO Oct. 27, 2016) 

8 See INS Interp. 30(1(5)(iv), (6)(ii); 7 FAM 1133.3-4, Methods ofCount~ng Physical Presence. 
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