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MATTER OF M-L-M-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: SEPT. 27, 2016 

APPEAL OF PHOENIX, ARIZONA FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, a native and citizen of Mexico, seeks a Certificate of Citizenship. See Immigration 
and Nationality Act (the Act) section 301(g), 8 U.S.C. § 1401(g), amended by Act of November 14, 
1986, Pub. L. No. 99-653, 100 Stat. 3655. An individual born outside the United States who acquired 
U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but before the age of 
18, may applyto receive a Certificate of Citizenship. For an individual claiming to be a U.S. citizen at 
birth, who was born to unmarried parents between December 24, 1952, and November 14, 1986, and is 
claiming citizenship through a U.S. citizen father, the father must have been physically present in the 
United States for 10 years (with at least 5 years occurring after the age of 14) before the individual's 
birth and the individual must also satisfy legitimation requirements. 

The Field Office Director', Phoenix, Arizona, denied the application. The Director concluded that 
the Applicant did not submit sufficient credible evidence to prove that her U.S. citizen father was 
physically present in the United States during the period of time required under former section 
301(a)(7) ofthe Act. 

The matter is now before us on appeal. In the appeal, the Applicant states that her father was only 
16 years old at the time of her birth, and so it is not possible for her father to have been physically 
present in the United States for 5 years after attaining the age of 14 and prior to her birth. Therefore, 
the Applicant contends that either the physical presence time requirement should be reduced to 
actual time, or the law should be declared unconstitutional. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born on in Mexico to unmarried 
parents, a U.S. citizen father and a Mexican citizen mother. The Applicant's parents subsequently 
married in the United States on 1987. The Applicant seeks a certificate of citizenship 
indicating that she acquired U.S. citizenship at birth from her father pursuant to former section 
301(g) ofthe Act. 
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The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time ofthe child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). 

The Applicant was born in to a U.S. citizen father and a foreign national mother. 
Accordingly, her citizenship claim falls within the provisions of former section 301(g) of the Act, 
which provided: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: Provided, 
That any periods of honorable service in the Armed Forces of the United States by 
such citizen parent may be included in computing the physical presence requirements 
of this paragraph. 

Because the Applicant was born out of wedlock, she must also satisfy the requirements of section 
309( a) of the Act, which pertain to legitimation. Prior to November 14, 1986, section 309( a) of the 
Act required paternity of a child to be established by legitimation while the child was under the age 
of21. The Act of,November 14, 1986, amended section 309(a), applying the changed provisions to 
individuals who were not yet 18 years of age on November 14, 1986, unless their paternity was 
established by legitimation before November 14, 1986. The Applicant was old on November 
14, 1986. The record does not reflect that the Applicant's paternity was established by legitimation 
prior to November 14, 1986. Accordingly, she must satisfy the provisions of the amended section 
309(a) of the Act, which states, in relevant part: 

The provisions of paragraphs (c), (d), (e), and (g) of section 301 ... shall apply as of the 
date of birth to a person born out of wedlock if-

(1) a blood relationship between the person and the father is established by clear and 
convincing evidence, 

(2) the father had the nationality of the United States at the time of the person's 
birth, 

(3) the f~ther (unless deceased) has agreed in writing to provide financial support for 
the person until the person reaches the age of 18 years, and 

( 4) while the person is under the age of 18 years-

(A) the person is legitimated under the law of the person's residence or domicile, 
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(B) the father acknowledges paternity of the person in writing under oath, or 

(C) the paternity of the person is established by adjudication of a competent 
court. 

II. PROCEDURAL HISTORY AND EVIDENCE OF RECORD 

The Applicant filed Form N-600, Application for Certificate of Citizenship, indicating that she 
acquired U.S. citizenship at birth from her father pursuant to former section 301(g) of the Act. 
Evidence submitted in support ofthe application includes a copy ofthe Applicant's birth certificate, 
copies of the U.S. birth certificate and marriage certificate of the Applicant's father, and school 
documents for the Applicant's father showing physical presence in the United States. 

In May 2013, the Director issued a request for evidence (RFE) asking the Applicant to provide 
evidence that her U.S. citizen father was physically present in the United States for 10 years prior to 
the Applicant's birth, at least 5 years after the age of 14. 

In response to the RFE, the Applicant resubmitted copies of the father's U.S. school records, and 
further stated that because her father was only 16 when she was born, it was impossible for her 

. father to accumulate the requisite 5 years of physical presence in the United States between the ages 
of 14 and 16. 

The Director concluded that because the Applicant's father did not satisfy the physical presence 
requirements of former section 301 (g) of the Act, the application for a Certificate of Citizenship had 
to be denied as a matter of law. 

On appeal, which we received in 2016, the Applicant contends that because it is impossible for a 
person who was 16 years of age at the time of his child's birth to provide evidence of 5 years of 
physical presence between attaining the age of 14 and the birth of the child, that the requirement 
should be reduced to the actual time that her father spent in the United States prior to her birth. The 
Applicant further contends that, in the alternative, the statute should be declared unconstitutional. 

We have reviewed all the evidence in the record of proceeding. 

III. ANALYSIS 

The Applicant has established that her father is a U.S. citizen as required for acquisition of 
citizenship at birth under former section 301(g) ofthe Act by submitting a copy of her father's U.S. 
birth certificate 

The issue presented in this case is whether the Applicant has shown that her U.S. citizen father meets 
the physical presence requirements of former section 301(g) of the Act, that her father was 
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physically present in the United States for at least 10 years before the Applicant's birth on 
5 of which were after the father's 14th birthday on 

In this particular matter, there are less than 3 years between the time the Applicant's father turned 14 
years of age in and the birth of the Applicant in As such, the Applicant 
cannot establish that her father was physically present in the United States for at least 5 years after 
her father's 14th birthday and prior to her birth, as required under former section 301(g) of the Act. 

The Applicant contends that because it is not possible for her father to establish the physical 
presence requirement of 5 years after his 14th birthday and prior to her birth, that the requirement 
should be reduced to actual time. Neither the Act nor the pertinent regulations grant us authority to 
change the statutory requirement for physical presence as set forth in former section 301(g) of the 
Act. 

The Applicant also asserts that, in the alternative, her father deserves to have equal protection under 
the law, and as her father is being treated unfairly in the eyes of the law, that the law as it applies to 
him should be declared unconstitutional. We lack jurisdiction to rule on the constitutional issue 
raised by the Applicant in the instant motion. See, e.g., Matter of Fuentes-Campos, 21 I&N Dec. 
905, 912 (BIA 1997) (like the Board of Immigration Appeals, we do not have appellate jurisdiction 
over constitutional issues). Accordingly, we may not consider whether the physical presence 
requirements of section 301 (g), as in effect at the time of the Applicant's birth, and which required 
her father to be physically present in the United States for 5 years after the age of 14 and prior to the 
Applicant's birth, are constitutional: Rather, our review is limited to determination of whether the 
Applicant has established that she meets the requirements contained in the language of section 
301(g) of the Act, which governed acquisition of U.S. citizenship at birth in when the 
Applicant was born. On that issue, we must find that the Applicant's father is unable to satisfy the 
physical presence requirement of section 301 (g) due to his young age at the time of the Applicant's 
birth. The Applicant is therefore statutorily ineligible to acquire citizenship at birth under former 
section 301(g) ofthe Act. -

As the Applicant is statutorily ineligible for acquisition of citizenship under section 301 (g) of the 
Act based on her father's inability to meet the requirements of physical presence in the United States 
defined in~ the statute, we do not need to address whether the Applicant meets the requirements of 
section 309(a) of the Act. 

IV. CONCLUSION 

In view of the above, the Applicant has not demonstrated that her father met the requirement of 
physical presence in the United States specified in former section 301(g) of the Act. Accordingly, 
the Applicant has not established that she acquired U.S. citizenship at birth through her U.S. citizen 
father pursuant to former section 301(g) of the Act. 
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It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden. 

' 
ORDER: The appeal is dismissed. 

Cite as Matter of M-L-M-, ID# 115885 (AAO Sept. 27, 20 16) 
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