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The Applicant, a native and citizen of Mexico, seeks a Certificate of Citizenship. See Immigration and 
Nationality Act (the Act) section 301(a)(7), 8 U.S.C. § 1401(a)(7), amended by Act of 
October 10, 1978, Pub. L. No. 95-432, 92 Stat. 1046. An individual born outside the United States \Vho 
acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after birth but before 
the age of 18, may apply to receive a Certificate of Citizenship. For an individual claiming to be a U.S. 
citizen at birth, and who was born to married parents between December 24, 1952, and 
November 14, 1986, one parent must be aU. S. citizen parent, and that parent must have been physically 
present in the United States for 10 years (with at least 5 years occurring after the age of 14) before the 
individual's birth. 

The Field Office Director, San Fernando Valley, California, denied the Applicant's Form N-600, 
Application for Certificate of Citizenship on the basis that she did not demonstrate that she met 
requirements for derivative citizenship under former section 321(a) of the Act. See former section 
321 ofthe Act, 8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of2000, Pub. 
L. No. 106-395, 114 Stat. 1631 (2000). 

The Applicant asserted on appeal that she acquired citizenship at birth through her father under 
former section 301(a)(7) of the Act. 1 Vle dismissed the appeal concluding that even if the 
Applicant's father was a U.S. citizen at the time of the Applicant's birth, as she claimed, the 
Applicant did not demonstrate that her father had the requisite physical presence in the United States 
to transmit citizenship to the Applicant under former section 301(a)(7) of the Act. 

The matter is now before us on a motion to reopen and a motion to reconsider. The Applicant 
submits new evidence and claims the record demonstrates that her father was a U.S. citizen when she 
was born, and that he met U.S. physical presence requirements to transmit citizenship to her at birth. 
She contends further that we erred in not considering affidavit evidence from her father on appeal. 

The motion to reopen and the motion to reconsider will be denied. 

1 The Applicant did not contest the Director's finding that she was ineligible to derive citizenship from her father under 
former section 321(a) ofthe Act. 
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I. LAW 

The Applicant was born in to married parents. Her mother is not a U.S. citizen. The 
record reflects that her father became a U.S. citizen through naturalization in March 2000, when the 
Applicant was years old. The Applicant claims, however, that her father was born a U.S. citizen. 
On this basis, the Applicant seeks a Certificate of Citizenship indicating that she acquired U.S. 
citizenship at birth from her citizen father. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). 

The Applicant was born in to married parents. Ifthe Applicant's father was a U.S. citizen at 
the time of her birth, the Applicant's citizenship claim \vould fall within the provisions of former 
section 301(a)(7) ofthe Act, which provided: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: Provided, 
That any periods of honorable service in the Armed Forces of the United States by 
such citizen parent may be included in computing the physical presence requirements 
of this paragraph. 

\The record reflects that the Applicant's father was born in Mexico on to married 
parents, a U.S. citizen mother and a foreign national father. Accordingly, the Applicant's father's 
citizenship at birth claim falls under section 1993 of the Revised Statutes of the United States, as 
amended by the Act ofMay 24, 1934, Pub. L. 73-250,48 Stat. 797. 

Section 1993 of the Revised Statutes, as amended by the Act of May 24, 1934, applies to individuals 
who, like the Applicant's father, were born between 1934 and 1941 and provides that: 

All children heretofore born or hereafter born out of the limits and jurisdiction of the 
United States, whose fathers [or mothers] were or may be at the time of their birth 
citizens thereof, are declared to be citizens of the United States; but the rights of 
citizenship shall not descend to children whose fathers [or mothers] never resided in 
the United States. 

Section 1993 of the Revised Statutes, as amended, required further that in order for the child of one 
U.S. citizen parent to retain his or her U.S. citizenship, the child must reside in the United States for 
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5 years prior to reaching the age of 18, and must take an oath of allegiance within 6 months of his or 
her 21st birthday. 

Laws passed subsequent to the passage of the Act of May 24, 1934, retroactively liberalized the 
child retention of citizenship requirements mentioned above, requiring that the child reside in the 
United States or one of its outlying possessions for 5 years between the ages of 13 and 21. See the 
Nationality Act of 1940 (the 1940 Act), section 201(g), 8 U.S.C. § 601(g), repealed by Immigration 
and Nationality Act, ch. 477, title IV, § 403(a)(42), Pub. L. No. 82-414, 66 Stat. 163, eff. Dec. 24, 
1952 (June 27, 1952). 

Former section 301(b) of the Act, 8 U.S.C. § 1401(b), subsequently provided that a child who 
acquired citizenship at birth abroad must be continuously physically present in the United States for 
a period of 5 years between the ages of 14 and 28 in order to retain his or her U.S. citizenship. 
Absences from the United States of less than 12 months in the aggregate do not break the continuity 
of physical presence during the 5-year period for which continuous U.S. physical presence was 
required. See section 16 ofthe Act of September 11, 1957, Pub. L. 85-316,71 Stat. 639. 

Former section 301(c) of the Act, 8 U.S.C. § 1401(c), provided that the requirements of former 
section 301 (b) applied to persons born abroad subsequent to May 24, 1934, with the exception that 
301 (b) did not alter or affect the citizenship of individuals who prior to the effective date of the 
June 27, 1952 Act, had taken up residence in the United States before attaining the age of 16 and 
thereafter, whether before or after the effective date of the 1952 Act, complied with or were 
complying with residence requirements for retention of citizenship under sections 201(g) or (h) of 
the Nationality Act. 

The requirements for retention of U.S. citizenship were further relaxed by the Act of 
October 27, 1972, Pub. L. No. 92-582, 86 Stat. 1289. As a result, individuals born to one U.S. 
citizen parent between May 24, 1934, and January 13, 1941, may also satisfy retention requirements 
with 2 years of continuous physical presence in the United States between the ages of 14 and 28. 
Absences from the United States of less than 60 days in the aggregate, do not break the continuity of 
physical presence during the 2-year period for which continuous U.S. physical presence was 
required. 

II. PROCEDURAL HISTORY AND EVIDENCE OF RECORD 

The Applicant filed the Form N-600 in October 2013 with copies of her father's Certificate of 
Naturalization, birth certificate, alien registration receipt, social security, and military selective 
service cards. She also submitted copies of her paternal grandmother's birth certificate, her brother's 
certificate of citizenship, and birth certificate, and passport, marriage and birth certificate evidence 
for her father. A statement from her father and affidavits from his coworker and 2 cousins were also 
included with the Form N-600. In response to two letters from the Director requesting evidence of 
her father's U.S. physical presence prior to her birth, the Applicant submitted copies of her father's 
social security earnings statement, a letter from a family friend, and letters from the Mexican 
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Consulate and the Social Security Administration addressing their lack of records on U.S. Bracero 
agricultural work program participants. The Director denied the Applicant's Form N-600 in January 
2015, on the basis that the Applicant did not demonstrate that she derived U.S. citizenship from her 
father under former section 321(a) of the Act on the basis that the Applicant's father did not become 
a naturalized U.S. citizen before the Applicant's 18th birthday. 

On appeal the Applicant submitted an untranslated affidavit from her father, and she claimed that 
although her father was born in Mexico and later became a naturalized U.S. citizen, he acquired 
citizenship at birth through his mother. The Applicant stated that her father was therefore a U.S. 
citizen when the Applicant was born, and she asserted that she acquired citizenship at birth through 
her father under former section 301(a)(7) of the Act. We determined that even if the Applicant's 
father had acquired U.S. citizenship at birth, as the Applicant claimed, the Applicant did not 
demonstrate that her father met former section 301(a)(7) of the Act U.S. physical presence 
requirements prior to her birth. We dismissed the appeal accordingly. 

The Applicant asserts in the present motion to reopen and motion to reconsider that the record 
demonstrates, by a preponderance of the evidence, that her father was born a U.S. citizen, that he 
met U.S. requirements to retain his citizenship, and that he met U.S. physical presence requirements 
to transmit citizenship to her at birth under fonper section 301(a)(7) of the Act. In support ofthese 
claims, the Applicant submits new affidavit evidence from her father along with certified English 
translations. The Applicant also contends that we erroneously found that she did not submit an 
English translation for her father's Spanish-language affidavit submitted on appeal, and that we erred 
in not considering his affidavit when we analyzed her citizenship claim; however, she submits no 
evidence demonstrating that she provided a translation for the February 2015 Spanish-language 
affidavit submitted with the appeal. The record does, however, contain a June 2013 affidavit from 
the Applicant's father, with translation, that was submitted with the Applicant's Form N-600, which 
we did not specifically discuss in our appeal decision. 

The entire record was reviewed and considered. Upon review, we find that the Applicant has not 
established that she acquired citizenship at birth through her father under former section 301(a)(7) of 
the Act. 

III. ANALYSIS 

The issues in this case are: 1) whether the Applicant demonstrated that her father acquired U.S. 
citizenship at birth, and if so, whether he retained his citizenship such that he was a U.S. citizen 
when the Applicant was born; 2) whether the Applicant's father satisfied U.S. physical presence 
requirements for transmission of citizenship to the Applicant. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires~Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

A. Claim that Father Acquired U.S. Citizenship 
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As stated above, in order to establish that she acquired citizenship under former section 301(a)(7) of 
the Act, the Applicant must first demonstrate that her father was a U.S. citizen at the time of her 
birth. The Applicant must therefore demonstrate that her father, who was born in Mexico, acquired 
U.S. citizenship at birth from a citizen parent, and that he subsequently retained citizenship? 

I. Paternal Grandmother's U.S. citizenship 

To establish the claim that her father was born to a U.S. citizen mother, the record contains a 
Delayed Certificate of Birth from the state of Colorado. The birth certificate indicates that the 
Applicant's paternal grandmother was born in Colorado on however, the certificate 
was not issued until January 2011, over 90 years after the claimed birth. 

The same evidentiary weight does not attach to a delay-issued birth certificate, as would attach to 
one contemporaneous with the actual birth. See Matter of Lugo-Guadiana, 12 I&N Dec. 726 (BIA 
1968). A delay-issued certificate must be evaluated in light of other evidence in the record, and in 
light ofthe circumstances of the case. See Matter of Bueno-Almonte, 21 I&N Dec. I029, I033 (BIA 
1997). ' Here, the paternal grandmother's birth certificate was issued more than 90 years after her 
claimed birth in the United States. Moreover, the certificate reflects that the grandmother was 
deceased at the time that the birth certificate was issued. Nevertheless, the birth certificate contains 
a notation stating that it was issued pursuant to a court order, and that the facts of the 
birth were supported. In addition, a 2011 Report of Confidential Social Security Benefit Information 
form (contained in the Applicant's brother's file) reflects that the paternal grandmother had a Social 
Security number, and that social security office records state that her place of birth as Colorado. We 
find that evidence therefore sufficiently demonstrates that the Applicant' s paternal grandmother was 
a native-born U.S. citizen, and that the Applicant's father was born to a U.S. citizen parent. 

2. Father's Retention of Citizenship 

The Applicant must also demonstrate that either: I) her father was continuously physically present in 
the United States for 2 years between the ages of 14 and 28 (between and 
with an aggregate period of less than 60 days absence from the United States. See former section 
301(c) of the Act, and the Act of October 27, I972; or 2) her father was continuously physically 
present in the United States for 5 years between the ages of I4 and 28 (between and 

. with an aggregate period of less than 12 months absence from the United States. See former 
section 301(b) of the Act, and the Act of October 27, I972.3 

2 The Applicant indicates on motion that in our appeal decision, we accepted as fact that her father was born a U.S. 
citizen and that he was a citizen at the time of the Applicant's birth. However, we did not make a finding on her father ' s 
citizenship claim. Instead, we analyzed the Applicant' s claim under former section 30 I (a)(7) of the Act, assuming 
arguendo that her father was a U.S. citizen at birth. 
3 Section 20 I (g) of the Nationality Act retention requirements do not apply to the Applicant's father, as he claims that he 
came to the United States in 1954, and therefore did not reside in the country prior to enactment of the 1952 Act. 
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a. Affidavit Evidence 

The Applicant's father states in a June 2013 affidavit that he first entered the United States in 1954, 
at the age of He indicates that he worked in grape fields and at a butcher shop in 
California, and that he lived in for 10 years, until 1964 when he returned to Mexico to 
marry. The Applicant' s father asserts similarly in a March 2016 affidavit submitted on motion that 
he first came to the United States in 1954 to work. He indicates further that he obtained legal status 
through the U.S. Bracero agricultural work.er program in 1962, and that he continued to live with 
relatives and later on his own in staying 10 to 11 months a year, and returning to Mexico 
for short visits. 

The affidavits from the Applicant's father lack detail about where he lived and worked during his 
time in California, about his participation in the Bracero program, and about the amount 
of time he spent outside of the United States each year. In addition, the statements about the year 
that he first entered the United States are inconsistent with claims that the father made in an earlier, 
March 2011 , sworn affidavit submitted in support of the Applicant' s brother' s acquisition of 
citizenship claim. Specifically, the Applicant's father stated in his 2011 affidavit that he first came 
to the United States around February 1962 after getting a visa, and that he started picking grapes in 

in 1962, and was about years old when he first started coming to the United States. The 
2011 affidavit statements differ significantly from the father's statements made in 2013 and 2016, 
that he first entered the United States in 1954. 

It is incumbent upon the Applicant to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless 
the Applicant submits competent objective evidence pointing to where the truth lies. Matter of llo, 
19 I&N Dec. 582, 591-92 (BIA 1988). In order to resolve the inconsistencies in her father ' s 
statements, the Applicant asserts on motion that the 2011 statements referred only to her father ' s 
legal entry as a lawfully admitted permanent resident. She also asserts that her brother was born in 

and that her father therefore only discussed U.S. physical presence for the 1 0-year period prior 
to her brother's birth for purposes of the brother' s citizenship claim. The record ret1ects that the 
brother's birth date is in rather than in as claimed by the Applicant. Moreover, the 
statements by the Applicant do not constitute competent objective evidence, and alone, do not 
resolve or overcome the inconsistencies in the Applicant's father's sworn statements. 

Other affidavits contained in the record also do not resolve the inconsistencies or establish when the 
Applicant's father was present in the United States. A friend states that she met the Applicant ' s 
father in in 1954, that he was the nephew of her close friends, that he worked on a grape 
farm when he was and that he resided in the United States from 1954 to 1964; however, this 
friend's driver's license, submitted for identification purposes, ret1ects that she was born in 
She would therefore have been only years old when she was introduced to the Applicant by his 
aunt and uncle. 

The Applicant ' s father's cousin states that the father lived at his parents' home in 
California from 1961 to 1965, and that he stayed at their home for several months every year while 
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he worked in the fields doing seasonal jobs. The cousin' s spouse states that the Applicant's father 
lived in in 1966, when she arrived in the United States, and that he lived in 
during the work seasons. A friend states that he met the Applicant's father in 1957, that they worked 
together in the grape fields in for about 15 years, and that the Applicant' s father lived in 
the United States since at least 1957. The affiants ' claims that the father was present in the United 
States before 1962 conflict with the father ' s 2011 affidavit assertions. In addition, the affidavits are 
general and lack specific details about where the Applicant's father lived or the dates when he was in 

They also lack details about interactions between the affiants and the Applicant's father 
and regarding the source of knowledge of the Applicant's father's presence in the United States. 

b. Documentary evidence 

The record contains alien registration card and Mexican passport stamp evidence reflecting that the 
Applicant's father was admitted into the United States as an immigrant in February 1962. Evidence 
that the Applicant's father registered for the U.S. Selective Service in August 1962, listing a 
California address is also contained in the record. In addition, Social Security earnings evidence 
reflects that the following United States earnings for the Applicant's father between 1 ~62 and 1967, 
when the Applicant's father turned years old: 

1962-$1517.01 
1963 - $1926.25 
1964- $1439.71 

1965- $1444.12 
1966- $212.00 
1967-$381.72 

This evidence demonstrates that the Applicant's father was physically present in the United States at 
some point each year between 1962 and 1967. However, the earnings statements do not reflect a 
consistent or steady income during those years, and do not specify dates that the Applicant's father 
worked or was present in the United States each year. The evidence also does not demonstrate 
exactly when or how long the Applicant' s father was present in the United States each year, or that 
prior to 1967, he was continuously physically present in the United States for 2 years with an 
aggregate period of less than 60 days outside of the United States, or for 5 years with an aggregate 
period of less than 12 months absence from the United States. 

In addition, letters from the Social Security Administration and from the Mexican Consulate, stating 
that Bracero program participant records are unavailable do not establish, without more, that the 
Applicant's father was a Bracero program participant, or that he was continuously physically present 
in the United States for 2 or 5 years between 1962 and 1967. The Applicant has also not addressed 
or demonstrated why she was unable to obtain other evidence such as rent payment, utility bill, or 
medical treatment receipts, to establish her father's physical presence in the United States. 

Upon review, the evidence in the record does not demonstrate that the Applicant's father was 
continuously physically present in the United States for 2 years between the ages of 14 and 28, with 
an; aggregate period of less than 60 days away from the United States. Similarly, the evidence does 
not establish that the Applicant's father was continuously physically present in the United States for 
5 years during that time period, with an aggregate period of less than 12 months absence from the 
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United States. The Applicant therefore did not establish that her father met retention of citizenship 
requirements as set forth in former section 301(c) of the Act, former section 301(b) of the Act, and 
the Act of October 27, 1972. Accordingly, the Applicant did not establish that her father was a U.S. 
citizen at the time of her birth. 

B. Claim that Father Met U.S. Physical Presence Requirements 

Even if the Applicant had established that her father was a U.S. citizen when she was born, she 
provided insufficient evidence to demonstrate that her father met the United States physical presence 
requirements set forth in former section 301(a)(7) of the Act. 

In order to acquire citizenship through her father under former section 301(a)(7) of the Act, the 
Applicant must demonstrate that her father was physically present in the United States for 10 years 
prior to the Applicant ' s birth in at least 5 years of which occurred after her father 
turned 14, in As discussed above, the affidavit evidence in the record lacks specificity 
and contains unresolved inconsistencies regarding the ·Applicant's father' s presence in the United 
States. Documentary evidence reflecting that the Applicant's father was admitted into the United 
States in January 1962 and that he registered for the U.S. Selective Service that year also does not 
demonstrate how long the Applicant's father was physically present in the United States in 1962, or 
that he was present before 1962. 

Social Security earnings statements for the Applicant's father reflect that he earned the following 
U.S. income prior to the Applicant's birth in 1971 : 

1962-$1517.01 
1963- $1926.25 
1964-$1439.71 

1965-$1444.12 
1966-$212.00 
1967-$381.72 

1968 - $770.80 
1969- $668.38 
1970- $0 

1971 - $685.26 

As previously discussed, the statements do not reflect a consistent or steady income during the years 
thather father worked, do not demonstrate the dates that the Applicant ' s father worked, and do not 
show that he was present in the United States the entire years that he worked. In addition, the record 
contains no independent documentary evidence demonstrating that the Applicant's father paid bills 
or taxes, or was involved in any other activities in the United States, and letters stating that it is not 
possible to obtain evidence of participation in the Bracero agricultural work program do not 
establish that the Applicant's father was a Bracero program participant or explain why the Applicant 
was unable to obtain other U.S. presence evidence for her father. Review of the Applicant's father ' s 
form N-400, Application for Naturalization also reflects that he had children born in Mexico in 
1967, 1968, and 1970, indicating that he was not physically present in the United States during the 
entire time period for those years. 

Upon review, we find that the evidence in the record does not demonstrate that the Applicant's 
father was physically present in the United States for 10 years prior to the Applicant's birth in 
at least 5 years of which were after his 14th birthday in The Applicant therefore did not 
establish that she acquire_d citizenship through her father under former section 30l(a)(7) of the Act. 
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IV. CONCLUSION 

In view of the above, although the Applicant demonstrated that'her father was born abroad to a U.S. 
citizen mother, the Applicant did notestablish that her father retained his U.S. citizenship or that he 
was a citizen at the time of her birth in The Applicant therefore did not demonstrate that she 
acquired citizenship at birth through her father under former section 30l(a)(7) of the Act, and 
therefore, she did not establish that our finding on appeal was contrary to law or U.S. Citizenship 
and Immigration Service policy. 

It is the Applicant's burden to establish the claimed citizenship by a preponderance of the evidence. 
I 

Section 341(a) of the Act, 8 U.S.C. § 1452(a); 8 C.F.R. § 341.2(c). The Applicant has not met that 
burden. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter of M-M-A-K-, ID# 114335 (AAO Sept. 30, 2016) 
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