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The Applicant, who was born in the Philippines in seeks a Certificate of Citizenship indicating he 
derived U.S. citizenship from his father. See Immigration and Nationality Act (the Act) section 321, 
8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of 2000, Pub. L. No. 106-395, 
114 Stat. 1631 (2000). An individual born outside the United States who acquired U.S. citizenship at 
birth, or who automatically derived U.S. citizenship after birth but before the age of 18, may apply to 
receive a Certificate of Citizenship. Generally, an individual claiming automatic U.S. citizenship after 
birth, who was born between December 24, 1952, and February 27, 1983, must meet the last of ce11ain 
conditions by February 26, 2001. 

An individual born to foreign national parents must show that he or she is residing in the United States 
as a lawful permanent resident, and that both parents became naturalized U.S. citizens before the 
individual turned 18. 

For individuals born to foreign national parents, only one of whom naturalized before the individual 
turned 18, the individual may become aU .S. citizen if one of three conditions are met: that individual's 
non-naturalized parent is deceased, the U.S. citizen parent has custody over the individual after a legal 
separation or divorce, or, if the individual was born to unmarried parents and is claiming to be a U.S. 
citizen through a naturalized mother, the father must not have made the individual his legitimate child. 

The Director of the Tucson, Arizona, Field Office denied the application. The Director concluded 
that the Applicant did not derive U.S. citizenship under former section 321 of the Act, because only 
his father naturalized before the Applicant's 18th birthday. The Director also considered whether 
the Applicant derived U.S. citizenship from his father under current section 320 of the Act, 8 U.S.C. 
§ 1431, but determined that the Applicant could not benefit from those provisions because he was 
over 18 years of age when they went into efTect on February 27, 2001. 

On appeal, the Applicant does not contest the Director's determination that he was too old to derive 
U.S. citizenship under section 320 of the Act. The Applicant asserts, however, that the Director 
incorrectly concluded that he did not derive citizenship from his father pursuant to former section 
321 of the Act. He claims that he satisfied all of the requirements for derivative citizenship under 
that section because his parents were divorced, and he resided in his father's custody in the United 
States as a permanent resident before turning 18 years of age. 
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Upon de novo review, we will dismiss the appeal. The Applicant has not established his father had 
legal custody after his parents were divorced and before the Applicant's 18th birthday. 

I. LAW 

To determine whether the Applicant derived U.S. citizenship, we apply "the law in etlect at the time 
the critical events giving rise to eligibility occurred." See Minasyan v. Gonzales. 401 F.3d 1069, 
1075 (9th Cir. 2005). 

The Applicant was born abroad in to married foreign national parents. The parents 
divorced in the United States in 1974, and the Applicant's father subsequently married another 
woman, the Applicant's stepmother. The father became a U.S. citizen through naturalization in 
October 1982, when the Applicant \Vas years old. In 1987 the Applicant was admitted to the 
United States as a lawful permanent resident child of a U.S. citizen, based on an approved immigrant 
visa petition filed on his behalf by his stepmother. 

The last critical event in this case was the Applicant's admission to the United States for petmanent 
residence in 1987. At that time, former section 321 of the Act governed derivative citizenship of 
foreign-born children. This section provided, in petiinent part, that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship ofth~ United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the natpralization of the parent last 
naturalized under clause (I) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside pennanently in 
the United States while under the age of 18 years. 

2 



Matter of H-A-Q-

The Child Citizenship Act of 2000 (the CCA), Pub. L. No. 106-395, 114 Stat. 1631 (Oct. 30, 2000), 
which took effect on February 27,2001, repealed section 321 ofthe Act and amended sections 320 
and 322 of the Act. Under the amended section 320 of the Act, a child born abroad will 
automatically derive U.S. citizenship if the child is under 18 years of age, has one U.S. citizen 
parent, and is residing in that parent's legal and physical custody in the United States as a lav,rful 
permanent resident. The provisions of the CCA, however, are not retroactive, and the amended 
section 320 of the Act applies only to individuals who were not yet 18 years old as of February 27, 
200 I. 1 Because the Applicant turned 18 years of age in 1989, we must consider his citizenship claim 
under former section 321 of the Act: 

II. ANALYSIS 

In order to establish derivative citizenship under former section 321 of the Act, the Applicant must 
show either that both his parents naturalized before his 18th birthday, or that he meets one of the 
conditions to derive citizenship from only one naturalized parent. The Director determined that the 
Applicant did not derive U.S. citizenship, because only his father naturalized, and the Applicant does 
not contest this determination on appeal. lnstead, he asserts he derived U.S. citizenship sokly from 
his father pursuant to the first clause of former section 32l(a)(3) of the Act, because his parents were 
divorced, and he resided in the United States as a permanent resident in his father's legal custody 
while he was under 18 years of age. 

The record reflects that the Applicant meets some of the conditions to derive U.S. citizenship from 
his father under former section 321 of the Act. He was less than 18 years old \Vhen his parents 
divorced, when his father naturalized, and at the time he was admitted to the United States as a 
lawful perman~nt resident. The only issue, therefore, is whether the Applicant has also established 
that his father had legal custody of the Applicant following the parents' divorce, and before the 
Applicant's 18th birthday. 

Because we found the divorce decree in the record was not dispositive on this issue, in December 
2016 we issued a request for evidence (RFE) to give the Applicant an opportunity to demonstrate his 
father did in fact have legal custody. Specifically, we asked the Applicant to submit documents, 
such as school, medical, tax, and other records to show he resided with the father in the United 
States as a lawful permanent resident before his 18th birthday and, if so, to also provide evidence 
that his mother agreed to this arrangement. The Applicant has not responded to the RFE. 

The record before us includes the Applicant's statement on appeal, his mother's declaration, as well 
as birth, marriage, and divorce certificates. We find this evidence insut1icient to support the 
Applicant's claim he was in the father's legal custody and, thus, that he derived U.S. citizenship 
from the father under former section 321 of the Act. 

1 See Matter o(Rodriguez-Teiedor. 23 l&N Dec. !53 (BIA 2001). 
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A. Legal Separation of Parents 

To establish that he derived U.S. citizenship solely from his father, the Applicant must first show 
that his parents were legally separated before his 18th birthday. The term "legal separation" means 
"either a limited or absolute divorce obtained through judicial proceedings." See Matter (~f H, 3 I&N 
Dec. 742, 744 (BIA 1949). The record includes a copy of the divorce decree of the Applicant's 
parents, issued in the District Court in , in 1974. The divorce decree establishes 
that the Applicant's parents were legally separated before he reached the age of 18, as required in 
former section 32l(a)(3) ofthe Act. 

B. Legal Custody 

Next, the Applicant must demonstrate that his U.S. citizen father had legal custody following the 
divorce from the Applicant's mother. Unfortunately, the evidence the Applicant submitted does not 
show he met the legal custody requirement. 

1. Judicial Award of Legal Custody 

The first step in deciding whether a naturalizing parent has "legal custody" of a child for purposes of 
derivative citizenship is to determine \vhether a judicial decree or statutory grant a\vards custody to 
the naturalizing parent exists. Garcia v. USICE, 669 F.3d 91, 95 (2d Cir. 201 1) (citing Bagol v. 
Ashcroft, 398 F.3d 252, 268-69 (3d Cir. 2005)); Matter (?f M-, 3 I&N Dec. 850 (BIA 1950). 

In this case, the divorce decree is unclear regarding an award of legal custody. The decree states that 
the Applicant's father was appointed managing conservator for the Applicant and his brother, while 
the Applicant's mother was appointed possessory conservator of the children with child support and 
visitation rights. The decree does not explain the terms "managing conservator" and "possessory 
conservator," and they are not defined in the 1973 Code, annotated, which was 
in effect at the time. According to Black's Lmv Dictionary (lOth ed. 2014), in the child-custody 
laws of some states, managing conservator is the parent who has primary custody of a child, \vith the 
right to establish the child's primary domicile, while possessory conservator. is a noncustodial parent. 
As these terms appear to relate to physical custody, and the divorce decree does not specify whether 
one or both parents were awarded legal custody, we conclude that the divorce decree alone does not 
establish the father had legal custody of the Applicant. 

2. Actual Uncontested Custody 

When, as in this case, there is no judicial determination or judicial or statutory grant of custody in a 
legal separation of the naturalized parent, the parent having actual, uncontested custody of the child 
is to be regarded as having "legal custody." See Matter qf M-. 3 l&N Dec. 850, 856 (BIA 1950). 
However, the Applicant has not demonstrated he was in the father's actual, uncontested custody after 
he was admitted to the United States as a lawful pennanent resident. 
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"Two predominant indicators of 'actual uncontested custody' are (i) the child's physical residence, 
and (ii) consent to custody by the non-custodial parent." Garcia v. US!CE, 669 F.3d at 97. 
However, the record does not reflect that either of these requirements were met. 

a. Applicant's Physical Residence with the Father 

The Applicant has not submitted sufficient evidence to show he resided with his father at any time 
after he was admitted to the United States in 1987 and before his 18th birthday in 

On the Optional Form 230, Application for Immigrant Visa and Alien Registration, the Applicant 
indicated that he intended to reside with his father in Maryland after immigration to the United 
States. However, the record shows he was admitted to the United States for permanent residence in 

California. The Applicant has not claimed, or submitted evidence to show, that he 
lived with his U.S. citizen father in Maryland, or in any other state, as a permanent resident. The 
Applicant has not therefore demonstrated he met the physical residence component necessary to 
establish he was in the father's actual, uncontested custody. 

b. Consent to Custody by Non-Custodial Parent 

The Applicant has also not established that, if he had in fact resided with his father in the United 
States, his mother agreed to it. While the Applicant submitted a declaration from his mother, in 
which she states that the father had full legal custody when the Applicant immigrated to the United 
States in 1987, the mother does not explain or provide details about the custody arrangement in her 
declaration. Furthermore, the information on the Applicant ' s Optional Form 230 indicates that 
Applicant resided in the Philippines with his mother from the time his parents divorced in 1974 until 
he immigrated to the United States in 1987. This indicates that during this time the mother had 
actual custody of the Applicant. Although \Ve asked the Applicant in the RFE to explain the 
circumstances of his immigration to the United States and to provide evidence that the mother did 
not objectto his proposed residence with the father, the Applicant has not submitted such evidence. 

Accordingly, we find the Applicant has not shovm that he was in the father's actual custody in the 
United States or that this custody was uncontested. Moreover, the Applicant has not presented 
sufficient evidence that his father was awarded legal custody in the divorce proceedings. 

Ill. CONCLUSION 

The Applicant has not established he derived U.S. citizenship from his father because he has not 
demonstrated he resided in the father's legal custody in the United States as a lawful permanent 
resident. 
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ORDER: The appeal is dismissed. 
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