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The Applicant, who was born in Greece, seeks a Certificate of Citizenship indicating that he derived 
U.S. citizenship from his father. See Immigration and Nationality Act (the Act) ~ 322, 8 U.S.C. 
§ 1433. A U.S. citizen parent may apply for a Certificate of Citizenship on behalf of a child residing 
outside the United States if the child is residing in the U.S. citizen parent's custody, and that parent 
or the citizen parent's parent, had been physically present in the United States for five years, two of 
which were after the parent turned 14 years old. 

The Director of the Chicago, Illinois, Field Office denied the application concluding that the record 
did not establish that the Applicant resided overseas in his U.S. citizen father's legal and physical 
custody. 

On appeal, the Applicant submits additional evidence and indicates, through his father, that the 
record establishes he meets section 322 of the Act legal and physical custody requirements, and that 
he derived citizenship through his father. 

Upon de novo review we will dismiss the appeal. 

I. LAW 

As amerided by the Child Citizenship Act of 2000, Pub. L. No. I 06-395, 114 Stat. 1631 
(Oct. 30, 2000), which took effect on February 27, 2001, section 322 of the Act applies to children 
born and residing outside of the United States. It provides, in pertinent part: 

(a) A parent who is a citizen of the United States ... may apply for naturalization on 
behalf of a child born outside of the United States who has not acquired citizenship 
automatically under section 320. The [Secretary of Homeland Security] shall issue a 
certificate of citizenship to such applicant upon proof~ to the satisfaction of the 
[Secretary], that the following conditions have been fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 
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(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five years, at 
least two of which were after attaining the age of fourteen years; or 

(B) has ... a citizen parent who has been physically present in the 
United States or its outlying possessions for a period or periods 
totaling not less than five years, at least two of which were after 
attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

( 4) The child is residing outside of the United States in the legal and physical 
custody of the [citizen parent]. ... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

(b) Upon approval of the application (which may be tiled fi·om abroad) and ... upon taking 
and subscribing before an officer of the Service within the United States to the oath of 
allegiance required by this Act of an applicant for naturalization, the child shall become a 
citizen of the United States and shall be furnished by the [Secretary] with a certificate of 
citizenship. -

Department of Homeland Security regulations define the term "legal custody" as "refer[ ring] to the 
responsibility for and authority over a child." 8 C.F.R. § 322.1. In pertinent part, the regulations 
establish the following circumstances underwhich U.S. Citizenship and Immigration Services "will 
presume that a U.S. citizen parent has legal custody of a child, and will recognize that U.S. citizen 
parent as having lawful authority over the child, absent evidence to the contrary:" 

(l)(i) [In the case of a] biological child who currently resides with both natural 
parents (who are married to each other, living in marital union, and not 
separated), 

(iii) In the case of a biological child born out of wedlock who has been 
legitimated and currently resides with the natural parent. 

(2) [I]n the case of a child of divorced or legally separated parents, the Service will 
find a U.S. citizen parent to have legal custody of a child, for the purpose of the 
CCA, where there has been an award of primary care, control, and maintenance of 
a minor child to a parent by a court of law or other appropriate government entity 
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pursuant to the laws of the state or country of residence. The Service will 
consider a U.S. citizen parent \Vho has been awarded "joint custody," to have 
legal custody of a child. There may be other factual circumstances under ~~hich 
the Service will find the U.S. citizen parent to have legal custody for purposes of 
the CCA. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See A1atter of" 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

The issue in this case is whether the Applicant has demonstrated that he resides overseas in his 
citizen father's legal and physical custody, as required by section 322(a)( 4) of the A~t. 1 The 
Applicant indicates on appeal that he resides in Greece in his fathei·'s legal and physical custody. In 
support, he submits a copy of his birth certificate and his Greek passport. The record also contains: a 
copy of his parent's divorce decree; his father's Department of State-issued certificate of birth and 
U.S. passport; his father's social security card; and U.S. birth certificate, school transcripts, and 
academic certificates for his paternal grandmother. 

We find, upon review, that the Applicant has provided insufticient evidence to establish that he 
resides overseas in his father's legal and physical custody. 

A. Requirement that Applicant Reside Overseas in Legal Custody of U.S. Citizen Parent 

The Applicant has not established that his father has legal custody. The Applicant indicates on the 
Form N-600K, Application for Citizenship and Issuance of Certificate Under Section 322, that his 
father is divorced, and the record contains a divorce decree from the Court of First Instance 111 

Greece reflecting the Applicant's mother and father obtained a final divorce in 2012. 

Whether a parent has legal custody of a child is based on a judicial determination or a judicial or 
statutory grant of custody. See A1atter ofM-, 3 f&N Dec. 850, 856 (BIA 1950). As stated in the lmv 
section above, legal custody is presumed "in the case of a child of divorced or legally separated 
parents ... where there has been an award of primary care, control, and maintenance of a minor 

1 The Applicant meets section 322(a)( I) requirements, as evidence demonstrates his father acquired U.S. citizenship at 
birth. He also meets conditions set forth in section 322(a)(2) of the Act. Although the Applicant does not claim or show 
that his citizen father was physically present in the United States for five years, as required under section 322(a)(2)(A) of 
the Act, evidence reflects that the Applicant's paternal grandmother was born in New York on and that 
she attended school and was physically present in the United States for five years, at least two of which occurred after 
she turned 14 in Section 322(a)(2)(8) of the Act requirements have therefore been met. In addition, the 
Applicant's birth certificate demonstrates he was born in and is a minor, satisfying section 322(a)(3) of the Act age 
requirements. Section 322(a)(5) of the Act requirements are not at issue since the Applicant has not shown eligibility for 
Form N-600K approval at this point. 
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child to a parent by a com't of law ... pursuant to the laws of the .... country of residence.'' See 
8 C.F.R. § 322.1 (2). The regulation further provides that "the Service will consider a U.S. citizen 
parent who has been awarded 'joint custody,' to have legal custody of a child." See 8 C.F.R. 
§ 322.l(l)(ii). 

Here, the divorce decree contained in the record states that the Applicant's parents presented a 
"written agreement, dated '2012 that settles the matter of the custody of ... [the Applicant], 
their communication with him as well as his maintenance." The custody agreement was 
incorporated into the divorce judgment. However, the Applicant has not submitted the custody 
agreement which includes the terms of his parents' legal custody order, and he provided no other 
evidence to show that his father was granted legal custody at the time of his parents' divorce. 

Because the Applicant has not demonstrated that his father was granted legal custody at the time of 
his divorce, he has not satisfied the section 322(a)(4) ofthe Act legal custody requirements. 

B. Requirement that Applicant Reside Overseas in Physical Custody of U.S. Citizen Parent 

The Applicant also provided insufficient evidence to establish that he resides overseas in his U.S. 
citizen father's physical custody. Under section IOI(a)(33) of the Act, 8 U.S.C. §I IOI(a)(33), 
"[t]he term 'residence' means the place of general abode; the place of general abode of a person 
means his principal, actual dwdling place in fact, without regard to intent." While undefined in the 
statute and regulations, case law defines the term "physical custody" in derivative citizenship 
proceedings as "actual uncontested custody," interpreted to mean actual residence with the parent. 
See Bagot v. Ashcrc?ft, 398 F.3d 252, 267 (3rd Cir. 2005) (father had actual physical custody of the 
child where the child lived \vith him and no one contested the father's custody); Matter o{M-. 3 l&N 
Dec. 850, 856 (BIA I 950) (father had "actual uncontested custody" of a child where the father lived 
with the child, took care of the child, and the mother consented to his custody). 

In the present matter, the Applicant lists a home address on his Form N-600K that is different from 
the address listed for his father. The Applicant submitted no other residence information with his 
Form N-600K.2 On appeal, the Applicant submits only his birth certificate and Greek passport, and 
he provides no evidence to demonstrate that he resides abroad with his father. Upon review, we find 
the record contains insufficient evidence to show that the Applicant resides overseas in his U.S. 
citizen father's physical custody. Accordingly, the Applicant does not satisfy section 322(a)(4) of 
the Act conditions relating to physical custody. 

2 
The Director indicates that a request for evidence of the father's physical custody was emailed to the Applicant's 

father; however, the Applicant states, through his father on appeaL that he never received the email. In any event, 
though, the Director also states that the Applicant provided insufficient evidence to establish that he resides outside of 
the United States in his father's physical custody. Examples of such evidence could include medical and school records, 
driver's license and state identification cards, apartment lease and income tax returns, showing the Applicant and his 
father reside overseas at the same address. 
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III. CONCLUSION 

As the Applicant has not demonstrated that he resides outside of the United States in the legal and 
physical custody of his U.S. citizen father, he has not established that he derived U.S. citizenship 
pursuantto section 322 ofthe Act. 

ORDER: The appeal is dismissed. 

Cite as Matter qfA- V-, ID# 2133 70 (AAO Apr. 6, 20 17) 
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