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The Applicant, who was born in Colombia, seeks a Certificate of Citizenship reflecting she derived 
U.S. citizenship f]·om her father. See Immigration and Nationality Act (the Act) section 320, 8 U.S.C. 
§ 1431. An individual born outside the United States, who automatically derived U.S. citizenship after 
birth but before the age of 18, may apply to receive a Ce11ificate of Citizenship. Generally, tor an 
individual claiming automatic U.S. citizenship after birth and who was born after February 27, 1983, the 
individual must have at least one U.S. citizen parent and be residing in that parent's custody in the 
United States as a lawful permanent resident before 18 years of age. 

The Director of the Hialeah, Florida, Field Oftice denied the application. The Director concluded 
the Applicant provided insunicient evidence to demonstrate that she resided in the United States in 
the legal and physical custody of her U.S . citizen father, as required under section 320(a)(3) of the 
Act. 

On appeal, the Applicant submits additional evidence and indicates that the record sufficiently 
demonstrates she resides in the United States in the legal and physical custody of her U.S. citi zen 
father. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Mina.syan v. Gonzales, 401 F .3d I 069, I 07 5 (9th Cir. 2005). The 
Applicant is a minor who was born in Colombia in to foreign national parents. Her 
father became a U.S. citizen through naturalization in June 2007, and the Applicant was admitted to 
the United States as a lawful permanent resident in January 2016. 1 Section 320 of the Act, as 
amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631 (CCA), which 
was in effect when the Applicant was admitted into the country, therefore applies to the Applicant' s 
citizenship claim. 

1 There is no evidence that the Applicant's mother is a U.S. citizen. 
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Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Department of Homeland Security regulations define the term "legal custody" as ''refer[ ring] to the 
responsibility for and authority over a child." 8 C.F.R. § 320.1. In pertinent part, the regulations 
also establish the following circumstances under which U.S. Citizenship and Immigration Services 
"will presume that a U.S. citizen parent has legal custody of a child, and will recognize that U.S. 
citizen parent as having lawful authority over the child, absent evidence to the contrary:" 

(i) [In the case of a] biological child who currently resides with both 
natural parents (who are married to each other, living in marital union, 
and not separated), 

(ii) A biological child who currently resides with a surv1vmg natural 
parent (if the other parent is deceased), or 

(iii) [a] biological child born out of wedlock who has been legitimated and 
currently resides with the natural parent. 

(2) [I]n the case of a child of divorced or legally separated parents, the Service 
will find a U.S. citizen parent to have legal custody of a child, for the purpose 
of the CCA, where there has been an award of primary care, control, and 
maintenance of a minor child to a parent by a court of law or other appropriate 
government entity pursuant to the laws of the state or country of residence. 
The Service will consider a U.S. citizen parent who has been awarded "joint 
custody," to have legal custody of a child. There may be other factual 
circumstances under which the Service will find the U.S. citizen parent to 
have legal custody for purposes of the CCA. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the 
burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter ofBaires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

2 



.

Matter of R-L-.1-

II. ANALYSIS 

The issues in this case are whether the Applicant has demonstrated that she resided in the United 
States in her U.S. citizen father's physical and legal custody after admission into the country as a 
lawful permanent resident, as required under section 320(a)(3) of the Act.2 To demonstrate this, the 
Applicant submits a statement claiming that her parents never married; documentation retlecting her 
mother agreed to transfer temporary care and custody to her father; and school letters indicating she 
registered to attend high school in Florida beginning in August 2016. 

Upon review, we find the Applicant has provided insufficient evidence to establish that she resided 
in the United States in her father's physical and legal custody after her admission as a lawful 
permanent resident. 

A. Physical Custody 

While undefined in the statute and regulations, case law defines the term "physical custody" in 
derivative citizenship proceedings as "actual uncontested custody," interpreted to mean actual 
residence with the parent. See Matter of M-, 3 I&N Dec. 850, 856 (BIA 1950). Under section 
101(a)(33) of the Act, 8 U.S.C. § 1101(a)(33), "[t]he term 'residence' means the place of general 
abode; the place of general abode of a person means his principal, actual dwelling place in fact, 
without regard to intent." 

The Applicant listed an address in Colombia as her home address on the Form N-600, Application 
for Certificate of Citizenship. She submitted no other residence information with her Form N-600. 
Consequently, the Director sent a letter to the Applicant requesting evidence showing that she 
resided in the United States in her father's physical custody after her January 2016 admission into 
the country as a lawful permanent resident. The Director provided examples of such evidence, 
including medical and school records, and driver's license and state identification cards showing she 
and her father resided at the same address. In response the Applicant submitted a high school 
student registration form and letter from the Florida school board retlecting she 
registered to attend high school in Florida during the 2016-17 school year, and that she was 
scheduled to begin class in August 2016. The Director found this evidence, without more, to be 
insufficient to establish that she resided in the United States in her father's physical custody. 

We also find the Applicant has not established actual residence with her father. On appeal, the 
Applicant resubmits the same student registration form and letter. However, these documents do not 
establish that subsequent to registration, the Applicant actually enrolled in and attended high school 
classes in Florida, or, despite her representations on the form, that she actually lived with her father 

2 The Applicant meets section 320(a)( I) and (a)(2) of the Act requirements, as naturalization and birth certincate 
evidence demonstrates her father is a naturalized U.S. citizen and that the Applicant is under 18. The record also retlects 
that the Applicant was admitted into the United States as a lawful permanent resident in January 2016. She therefore 
satisfies the lawful permanent resident status element of section 320(a)(3) ofthe Act. 
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in Florida. The Applicant also submits a notarized document signed by her parents before the 
Family Commissariat of the in Colombia. Although the document states the 
Applicant's mother agreed to transfer temporary care and custody over the Applicant to her father, it 
also reflects that until at least June 30, 2016 (when the document was signed), the Applicant's 
mother had custody and personal care of the Applicant in Colombia, and the Applicant provides no 
other evidence to establish actual residence with her father in the United States after June. 

Upon review, we find the evidence is insufficient to show that the Applicant resided in the United 
States in her father's physical custody at any time after her January 2016 admission into the country 
as a lawful permanent resident. The Applicant therefore does not satisfy the section 320(a)(3) of the 
Act conditions relating to physical custody. 

B. Legal Custody 

The Applicant has also not demonstrated that she resided in her father's legal custody after her 
admission into the United States as a lawful permanent resident. 

The Applicant claims that she was born to unmarried parents who never married. 3 Again, legal 
custody is presumed in the case of a "biological child born out of wedlock who has been legitimated 
and currently resides with the natural parent." 8 C.F.R. § 320.1(1)(i). Here, we tind it is not 
necessary to determine whether the Applicant was born in or out of wedlock, or whether has been 
legitimated by her father because, as discussed above, the Applicant has not shown that she resided 
in the United States with her father at any time after her admission into the country as a lawful 
permanent resident. As such, the Applicant does not meet the legal custody conditions set forth in 
section 320(a)(3) of the Act. 

III. CONCLUSION 

As the Applicant did not demonstrate that she resided in the United States in the legal and physical 
custody of her U.S. citizen father after her admission as a lawful permanent resident, she has not 
established that she derived U.S. citizenship pursuant to section 320(a) of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofR-L-.1-, ID# 210720 (AAO Apr. 6, 2017) 

:; The Applicant stated on the Form N-600, and in response to a request for evidence from the Director, that her parents 
did not marry before or after her birth. She also submits a notarized document signed by her parents before the 
Family Commissariat of the in Colombia, which reflects her mother agreed to transfer temporary 
care and custody over the Applicant to her father and does not indicate they ever married. 
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