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APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in in South Korea, seeks a Certificate of Citizenship indicating she 
derived U.S. citizenship from her father. See Immigration and Nationality Act (the Act) section 321 , 
8 U.S.C. § 1432, repealed by Sec. 103(a), title I, Child Citizenship Act of2000, Pub. L. No. 106-
395, 114 Stat. 1631 (2000). An individual born outside the United States who acquired U.S. 
citizenship at birth, or who automatically derived U.S. citizenship after birth but before the age of 
18, may apply to receive a Certificate of Citizenship. To establish derivative citizenship under 
former section 321 of the Act, an individual who was born to foreign national parents between 
December 24, 1952, and February 27, 1983, must show that he or she is residing in the United States 
as a lawful permanent resident, and that both his or her parents became naturalized U.S. citizens 
before the individual turned 18. For individuals born to foreign national parents, only one of whom 
naturalized before the individual turned 18, the individual may become a U.S. citizen if one of three 
conditions is met: that individual's non-naturalized parent is deceased, the U.S . citizen parent has 
custody over the individual after a legal separation or divorce, or, if the individual was born to 
unmarried parents and is claiming to be a U.S. citizen through a naturalized mother, the father must 
not have made the individual his legitimate.child. 

The Director of the Honolulu, Hawaii, Field Office denied the application and a subsequent motion 
to reopen, concluding that the record did not establish, as required, that the Applicant was in her 
father's custody following his naturalization and before the Applicant ' s 18th birthday. 

On appeal, the Applicant asserts that the Director's decision was in error because, despite the 
judicial award of legal and physical custody to her mother, she resided in her father ' s physical 
'custody after he became a U.S. citizen and before she was 18 years old. She claims that because her 
father had physical custody and legal parental rights, she derived U.S. citizenship from the father. 
The Applicant states that she has filed a motion with a family court for a retroactive award of legal 
and physical custody to her father and would provide additional evidence in support of the appeal 
within 30 days. As we have not received such evidence, we consider the record complete. 

Upon de novo review we will dismiss the appeal. The Applicant has not established she derived 
U.S. citizenship from her father, because she has not demonstrated the father had legal custody at 
any time after he was naturalized. 
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I. FACTS AND PROCEDURAL HISTORY 

The Applicant was born in South Korea in to unmarried foreign national parents, who 
subsequently married in 1982. 1 In January 1983, the Applicant \Vas admitted to the United 
States for permanent residence based on an immigrant visa petition filed by her father. The 
Applicant's parents divorced in Haw·aii in 1986, and the court awarded physical and legal custody to 
her father. In 1991 the court modified the judgment of divorce and granted legal and physical 
custody of the Applicant to her mother. The Applicant's father became a U.S. citizen through 
naturalization in July 1994, when the Applicant was years old. A year later, the Applicant's 
mother sent her to live with the father in Hawaii, giving him special power of attorney to exercise 
care, custody, and control over the Applicant, and to make educational and medical decisions on her 
behalf. The Applicant continued to reside with her father until she was placed in a foster home in 

1998. The same month, the filed a petifion for 
temporary foster custody of the Applicant, recognizing the father as her "legal custodian." The 
record includes a notice of a summons for a custody hearing in 1998 issued to her mother; 
however, the Applicant has not submitted a court's final order regarding the foster custody. The 
Applicant turned 18 years of age in Her mother is not a U.S. citizen. 

II. LAW 

To determine whether the Applicant derived U.S. citizenship from her father, as she claims, we 
apply "the law in effect at the time the critical events giving rise to eligibility occurred." See 
Minasyan v. Gonzales. 401 F.3d 1069, 1075 (9th Cir. 2005). The Applicant turned 18 years old in 

when former section 321 of the Act was in effect. The Child Citizenship Act of 2000 (CCA), 
which took effect on February 27, 2001, repealed section 321 of the Act and amended sections 320 
and 322 of the Act. However, the provisions of the CCA are not retroactive, and the amended 
sections 320 and 322 of the Act apply only to individuals who were not yet 18 years old as of 
February 27, 2001. Because the Applicant was over the age of 18 years on that date, she is not 
eligible for the benefits of the amended Act. See Matter of Rodriguez-Tejedor. 23 I&N Dec. 153 
(BIA 2001). Therefore, her citizenship claim must be considered under the provisions of former 
section 321 of the Act, which provided in pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

1 Under the South Korean Civil Act of 1958, which was in effect at the time, when the parents of a child born out of 
wedlock married, that child was deemed to be a child born during the marriage. See Library of Congress opinion, 
Legitimation in Selected Countries, December 2014 (LOC 2015-011545). Because the Applicant was legitimated 
through her parents' marriage, she is considered her father's "child" for the purposes of derivative citizenship, as defined 
in section IOI(c)(l) of the Act, 8 U.S.C. § IIOl(c)(l). 
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(1) The naturalization ofboth parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if 
the child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

(4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission for· 
permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized under 
clause (2) or (3) of this subsection, or thereafter begins to reside permanently in 
the United States while under the age of 18 years (emphasis added). 

A child who has satisfied the statutory conditions of former section 32l(a) of the Act before the age 
of 18 years has acquired U.S. citizenship, regardless of whether the naturalized parent acquired legal 
custody of the child before or after the naturalization. Matter of' Douglas, 26 I&N Dec. 197 (BIA 
2013). 

III. ANALYSIS 

The Applicant asserts that she derived U.S. citizenship solely from her father pursuant to the first 
clause of former section 321(a)(3) of the Act because her parents were legally separated,2 and she 
resided in her U.S. citizen father's custody as a lawful permanent resident while she was under the 
age of 18 years. 

There is no dispute that the Applicant meets some of the requirements for derivative citizenship 
under former section 321 of the Act, as she was under the age of 18 years of age when she was 
admitted to the United States for permanent residence, when her parents divorced, and at the time of 
her father's naturalization. The remaining issue is whether the Applicant has demonstrated that her 
U.S. citizen father had legal custody before she turned 18 years old. 

The Director found that although the reference to the Applicant's father as her "legal custodian" in 
the 1998 petition for temporary foster custody indicated he had legal custody at the time, there was 

2 The term "legal separation," as it is used in former section 321 (a)(3) of the Act requires that the separation be pursuant 
to "proceedings ... which terminate the marriage completely, as by absolute divorce, or which merely separate the 
parties without destroying the marital status." INS lnterp. 320.1 (6). The parents' 1986 divorce satisfies the legal 
separation requirement. 
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no evidence he had physical custody of the Applicant after she was placed in a foster home. Thus, 
the Director concluded that the Applicant was not in her father ' s legal and physical custody prior to 
her 18th birthday, and she did not derive citizenship from him for that reason. 

The Applicant states on appeal that she was in her father's physical custody from 1995, when she 
was sent to live with him by the mother, and that until her placement in foster care the father also 
had authority to make decisions regarding her upbringing, schooling, and medical care. She claims 
that because she resided with the father after his naturalization, and because his parental rights were 
never terminated, she derived U.S. citizenship from the father. 

As a preliminary matter, we find that the Director improperly determined that the Applicant was 
required to show her father had both legal and physical custody to meet the conditions of former 
section 321(a)(3) of the Act. That section does not mention physical custody, stating only that a 
lawful permanent resident child under 18 becomes a U.S. citizen upon "naturalization of the parent 
having legal custody of the child when there has been a legal separation of the parents." 
Nevertheless, after review of the entire record, we must conclude that the Applicant did not derive 
U.S. citizenship from her father because she did not demonstrate her father had legal custody before 
the Applicant turned 18 years of age in 

A. Custody Determination 

Legal custody "implies either a natural right or a court decree." Matter of Harris, 15 I&N Dec. 39, 
41 (BIA 1970). The Applicant ' s citizenship claim arises in the jurisdiction of the U.S . Court of 
Appeals for the Ninth Circuit (Ninth Circuit), which holds that for the purposes of former section 
321 of the Act, the phrase "legal custody" means sole legal custody. United States v. Casasola, 670 
F.3d 1023, 1030-31 (9th Cir. 2012). The first step in determining whether a naturalizing parent has 
" legal custody" of a child for purposes of derivative citizenship is to determine whether a judicial 
decree or statutory grant awards custody to the naturalizing parent exists. Matter of M-, 3 I&N Dec. 
850 (BIA 1950). 

1. Judicial Custody Award 

The record in this case reflects that the Applicant's mother had legal custody of the Applicant since 
1991. As stated above, the Applicant's parents divorced in Hawaii in 1986, and the court initially 
awarded custody of the Applicant to her father. But in 1991 , three years before the father ' s 
naturalization, the court modified the divorce decree placing the Applicant in the legal and physical 
custody of her mother, and giving the father visitation rights. Thus, the judicial decree in this case 
establishes that, beginning in 1991, the Applicant was in the sole legal custody of her mother. The 
record does not reflect that this custody order was subsequently changed of modified by the court. 
However, former section 32 I of the Act requires a child to be in the naturalized parent's legal 
custody while the child is under 18 years of age to derive U.S. citizenship. Here, the record shows 
that the Applicant's father only had legal custody from 1986 until 1991, when he was not yet a U.S. 
citizen. Therefore, the Applicant has not presented sufficient evidence to demonstrate that she was 
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in the father's legal custody after his naturalization in 1994 and before she turned 18 years of age in 

2. Special Power of Attorney 

While the Applicant submitted a copy of the special power of attorney document her parents signed 
in 1995, this document alone is insufficient to demonstrate that legal custody was transferred to the 
Applicant's father. According to the mother's declaration, she sent the Applicant to live with the 
father in Hawaii at that time because she could not afford to support and raise the Applicant. The 
special power of attorney document, prepared on the pre-printed 
form and notarized, indicates that it was executed so the Applicant could attend school in Hawaii 
while her mother, who had legal custody, continued to live in another state. The document states 
that the mother appointed the Applicant's father her guardian and authorized him to "exercise the 
care, custody and control over ... [the Applicant) .... [t]o make education decisions for [the 
mother] and on [her] behalf ... [and) [t]o consent to and authorize emergency medical care and 
treatment for [the Applicant] ... effective beginning on I 1995], until ... revoked by 
[her]." 

The Applicant's father confirms in his affidavit that his ex-spouse granted him power of attorney to 
make educational decisions for the Applicant, but states that despite the lack of a formal custody 
decree, he was in effect the Applicant's only parent until she was placed in foster care in 1998. In 
addition, the Applicant previously asserted that while her mother did not formally petition the court 
for a modification of the 1991 custody order, she in fact gave the father physical and legal custody 
and relinquished her own custodial control over the Applicant when she signed the special power of 
attorney document. 

However, regardless of the Applicant's residence with the father, the record shows that the mother 
retained legal custody of the Applicant during this time. The power of attorney grant to the father 
was not equivalent to transfer or surrender of the legal custody awarded to the mother by the court. 
Power of attorney is an instrument authorizing someone to act as an agent' or attorney-in-fact for the 
grantor in either general (full) or, like in this case, special (limited) capacity.3 Moreover, the power 
of attorney document makes it .clear that the mother gave the father permission to care for the 
Applicant temporarily, and that she could revoke it at any time. Thus, the Applicant's argument that 
through the grant of the power of attorney to the father the mother relinqujshed the legal and 
physical custody awarded to her by the court is not persuasive. 

We find, therefore, that the limited power of attorney document does not overcome the 1991 judicial 
legal custody award solely to the mother. 

3 Power of Attorney, Black's Law Dictionary, I Oth ed. (20 14). 
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3. Petition for Temporary Foster Custody 

The Applicant has also previously submitted a copy of a petition for temporary foster custody, which 
an appointed social worker of the filed with the Hawaiian family 
court in 1998, after the Applicant was placed in a foster home. The petition alleges that 
the father is the Applicant's legal custodian, and that he voluntarily placed her in a foster home. The 
Director interpreted this to mean that the father had legal custody of the Applicant at the time. 
However, the record does not include court or other documents to indicate that the father was 
awarded legal custody after 1991. Rather, it seems that the father's legal custody \Vas presumed 
based on the fact that the Applicant's mother resided in another state at the time, and the Applicant 
lived in Hawaii with the father. Moreover, the Applicant has not submitted a copy of the court ' s 
decision concerning the foster custody petition, or other evidence to show that her father was 
formally recognized by the state of Hawaii as having sole legal custody of the Applicant prior to her 
18th birthday. 

In view of the above, we conclude that the information in the petition for temporary foster custody, 
without more, does not demonstrate that the Applicant's father had sole legal custody. 

IV. CONCLUSION 

The Applicant has not established she derived U.S. citizenship from her father pursuant to former 
section 321 of the Act, because she has not demonstrated her father had legal custody after he 
became a U.S. citizen and before the Applicant turned 18 years of age. The Applicant is therefore 
not eligible for a Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter of U-C-C- , ID# 168284 (AAO Apr. 7, 2017) 
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