
.

U.S. Citizenship 
and Immigration 
Services 

MATTER OF J-L-W-R-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: APR. 14,2017 

APPEAL OF EL PASO, TEXAS FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born out of wedlock in Mexico in seeks a Certificate of Citizenship 
indicating he acquired U.S. citizenship at birth from his father. See Immigration and Nationality Act 
(the Act) section 301(a)(7), 8 U.S.C. § 140l(a)(7), amended by Act of October 10, 1978, Pub. L. No. 
95-432,92 Stat. 1046; section 309(a), 8 U.S.C. § 1409(a), amended by Act ofNovember 14, 1986, Pub. 
L. No. 99-653, 100 Stat. 3655. An individual born outside the United States who acquired U.S. 
citizenship at bitih, or who automatically derived U.S. citizenship after birth but before the age of 18, 
may apply to receive a Certificate of Citizenship. An individual who, like the Applicant, was born to 
unmarried parents between December 24, 1952, and November 14, 1986, and is claiming acquisition of 
citizenship at birth through a U.S. citizen father, must show that the father was physically present in the 
United States for 10 years (with at least 5 years occurring after the age of 14) before the individual's 
birth, and the individual must also satisfy legitimation requirements. 

The Director of the El Paso, Texas Field Office, denied the application concluding that the record 
did not establish, as required, that the Applicant's father legitimated him under the law of 

Mexico, where the Applicant was born and resided, or under the law of California, 1 the 
state of his father's domicile in the United States. 

On appeal, the Applicant submits a brief and asserts that the Director's decision was in error because 
he was legitimated in Mexico, through his father's acknowledgment of paternity in the 
birth certificate. 

Upon de novo review, we will dismiss the appeal. The Applicant has not established he satisfied the 
legitimation or paternity and other requirements to acquire U.S. citizenship at birth from his father. 

1Unless otherwise indicated by the specific provision, if the father or child had various residences or domiciles before the 
child reached 16, 18 or 21 years of age (depending on the applicable provision), then the laws of the various places of 
residence or domicile must be analyzed to determine whether the requirements for legitimation have been met. See 12 
USCIS Policy Manual H.2(B) https://www.uscis.gov/policymanual. The Applicant does not contest on appeal the 
Director's determination that he was not legitimated in California. Accordingly, we consider only whether the Applicant 
was legitimated under Mexican law. 
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I. LAW 

The Applicant was born in Mexico, in out ofwedlock.2 His father was a U.S. 
citizen, born in the United States; his mother was a citizen of Mexico. The parents never married 
each other. Nevertheless, the Applicant's mother registered his birth stating before a civil registry 
officer that she was married to the Applicant's father, and that the Applicant was the third child born 
of their marital union. The birth certificate includes the Applicant's father's name, and identities the 
Applicant as a legitimate child of his parents. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chau v. Immigration and 
Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). At the time of the Applicant's birth in former seCtion 301(a)(7) of the Act 
provided that the following were citizens of the United States at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than ten 
years, at least five of which were after attaining the age of fourteen years: Provided, 
That any periods of honorable service in the Armed Forces of the United States by 
such citizen parent may be included in computing the physical presence requirements 
of this paragraph. 

If a person was born out of wedlock, he or she could acquire citizenship under former section 
301(a)(7) of the Act only if certain legitimation requirements were met. Those requirements were 
set forth in section 309(a) of the Act. Prior to November 14, 1986, that section required paternity of 
a child to be established by legitimation while the child was under the age of 21 years. The Act of 
November 14, 1986,3 amended section 309( a), applying the changed provisions to individuals who, 
like the Applicant, were not yet 18 years of age on November 14, 1986, and whose paternity was not 
established by legitimation before that date. Thus, unless the Applicant can show he was legitimated 
by his father prior to 1986, he will be subject to the provisions of the amended section 309(a), which 
states: 

2The Applicant represented on the Form N-600, Application for a Certificate of Citizenship, that his father was man-ied 
twice, but never to his mother. The record includes a copy of the father's 1961 man-iage certificate, indicating he was 
man-ied to a woman who is not the Applicant's mother. The Applicant has not provided information about the father's 
second man-iage, or the information about termination of those man-iages. Accordingly, it is not clear whether the father 
was man-ied at the time the Applicant was born. The term "out of wedlock" is not defined in the Act, but ordinarily 
means that the person's natural parents were not legally man-ied to each other at the time of the person's birth. See 
Hernandez Rosales v. Lynch, 821 F.3d 625, 628 (5th Cir. 20 16). Thus, we do not disturb the Director's finding that the 
Applicant was born out of wedlock. 
3 Pub. L. No. 99-653, I 00 Stat. 3655, section 13(b ). 
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The provisions of paragraphs (c), (d), (e), and (g)4 of section 301 ... shall apply as of 
the date of birth to a person born out of wedlock if-

(1) a blood relationship between the person and the father is established by clear and 
convincing evidence, 

(2) the father had the nationality of the United States at the time of the person's 
birth, 

(3) the father (unless deceased) has agreed in writing to provide financial support for 
the person until the person reaches the age of 18 years, and 

( 4) while the person is under the age of 18 years- · 

(A) the person is legitimated under the law of the person's residence or domicile, 

(B) the father acknowledges paternity of the person in writing under oath, or 

(C) the paternity of the person is established by adjudication of a competent 
court. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). 

II. ANALYSIS 

Preponderance of the evidence in this case indicates that the Applicant's father was a U.S. citizen, 
who was present in the United States for at least 10 years before the Applicant's birth, as required in 
former section 301(a)(7) of the Act. The father's birth certificate establishes he was born in the 
United States in Moreover, according to the Applicant's mother, her relationship with the 
Applicant's father lasted from 1973 until 1979, and during this time they had four children together, 
including the Applicant. The birth certificates of the Applicant's siblings, which also list the father's 
name, support this statement. In addition, the Applicant submitted two affidavits from the 
individuals who attested that his father regularly visited the Applicant's mother and the children in 
Mexico during the 1975-1979 time period. Finally, the documents pertaining to the father's military 
service and the social security statement, including his 1956-1975 reported earnings, indicate that the 
father was physically present in the United States for at least 10 years before the Applicant's birth. 
The only issue, therefore, is whether the Applicant was legitimated by his father in Mexico prior to 
his 21st birthday, as required under section 309(a) of the Act in effect prior to the 1986 amendments 

4 Fonner section 30 I (a)(7) of the Act was re-designated as section 30 I (g) of the Act in 1978, but its provisions did not 
change unti I 1986. 
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("old" section 309(a)) or, if not, whether he meets the legitimation and other conditions in the 
amended section 309(a) of the Act ("new" section 309(a)). 

The Director concluded that the Applicant was not legitimated in Mexico because according to the 
Civil Code legitimation could only be accomplished by marriage, and his parents did not 

marry. Moreover, the Director determined that the Applicant did not submit sufficient evidence to 
support his claim that he was legitimated in California. The Director lastly found that the Applicant 
did not meet the requirements of the new section 309(a) of the Act, because he did not present 
evidence to show that his paternity was established by the father ' s written acknowledgment under 
oath or adjudication of a competent court. 

The Applicant asserts on appeal that the Director erred in failing to consider the precedent decision 
of the U.S. Court of Appeals 'for the Fifth Circuit (Fifth Circuit) in Iracheta v. Holder, 730 F.3d 419 
(5th Cir. 2013), regarding legitimation through acknowledgment in Mexico. In that case, the Fifth 
Circuit held that a child's paternity was established by legitimation according to the laws of 
Tamaulipas, Mexico, as required by section 309(a) of the Act when the father acknowledged the 
child in the birth certificate pursuant to the provisions of the Tamaulipas Civil Code. !d. at 427. The 
Applicant avers that the Civil Code of is very similar to the Civil Code ofTamaulipas, in 
that both codes have separate legitimation and acknowledgment provisions, and they both state that 
an acknowledged child has the right to take the last name of the acknowledging parent, to receive 
support from that parent, and to inherit from the acknowledging parent. The Applicant argues that 
because his father's name was recorded on the birth certificate, his paternity was established by 
legitimation pursuant to the reasoning of the Fifth Circuit in Irdcheta. 5 

We disagree. The Applicant has not shown that the Fifth Circuit holdingis dispositive on the issue 
of his legitimation in Mexico, and the record is insufficient to conclude that the 
Applicant's paternity was established by legitimation before he was 21 years old, as required in the 
"old" section 309( a) of the Act. Moreover, the evidence before us does not show that the Applicant 
satisfies the legitimation and other conditions in the "new" 309(a) of the Act. Thus, the Applicant 
has not demonstrated that he acquired U.S. citizenship at birth trom his father. 

A. Legitimation Requirements of the Old Section 309(a) ofthe Act 

As stated above, because the Applicant was born out of wedlock, and he is claiming acquisition of 
citizenship through his U.S. citizen father, the Applicant must satisfy the relevant legitimation 

5 While the Applicant claims that in several of our non-precedent decisions we found that, pursuant to the Fifth Circuit 
holding in lracheta, acknowledgment of a child in Tamaulipas, Mexico, was equivalent to legitimation, and that we should 
also do so in this case. However, the Applicant does not provide citations for those decisions. Furthermore, unless published 
as precedents, our decisions are binding only on the parties in a specific case and they do not create or modify agency 
guidance or practice. Thus, they are not binding on U.S. Citizenship and Immigration Services officers in future 
adjudications. See 8 C.F.R. § 103.3(c). In addition , the issue in the Applicant ' s case is legitimation under 
not Tamaulipas law. Accordingly, the Applicant's reliance on our non-precedent decisions regarding Tamaulipas 
legitimation is misplaced. 

4 



.

Matter of J-L-W-R-

provisions of the Act. To meet these requirements under the "old" section 309(a) of the Act, the 
Applicant must show that his paternity was established by legitimation before this section was 
amended in November 1986.6 We agree with the Director that the Applicant has not demonstrated 
he was legitimated under the law of his domicile in Mexico. 

The Board of Immigration Appeals has interpreted the concept of legitimation in derivative 
citizenship and visa proceedings as turning on whether a child born out of wedlock is afforded all of 
the same legal rights and obligations under the law of the child's country of birth as a child born in 
wedlock. See e.g. Matter of Reyes, 17 I&N Dec. 512, 514 (BIA 1980) ("Legitimation is the act of 
placing a child born out of wedlock in the same legal position as a child born in wedlock"). Thus, to 
demonstrate that his paternity was established by legitimation as mandated in the old section 309(a) 
of the Act the Applicant must show that he was considered a legitimate child under law 
prior to November 1986. He has not shown this . 

1. Acknowledgement and Legitimation Provisions of the Civil Code 

According to the June 2012 advisory opinion from the Library of Congress (LOC 2012-008081 ), the 
Civil Code (Civil Code), as in effect of the Applicant's birth/ included separate chapters 

on legitimation and on acknowledgment of children born out of wedlock. Legitimation of children 
born out of wedlock was accomplished by subsequent marriage of the parents, provided the parents 
acknowledged the children before, during, or after the marriage. The purpose of acknowledgment 
was to establish filiation of the child, which could be done, with respect to the father: 

• In the birth certificate before the Civil Registry official; 
• In a special certificate before the Civil Registry official; 
• By a notarized document; 
• By a will; 
• By direct and express judicial confession. 

The Applicant asserts on appeal that through the father's acknowledgment on the birth certificate he 
attained complete equality of filial rights with regards to his father and was placed in the same legal 
position as children born in wedlock. He claims, and the advisory opinion confirms, that an out-of
-wedlock child who was acknowledged had the right to take the last name of the acknowledging 
parent, to receive support from that parent, and to get an inheritance share as provided by the law. 
However, the advisory opinion does not include a discussion of the relevant inheritance laws, and 
the record does not contain evidence to show that those rights were the same for legitimated children 

6 To meet the legitimation requirement of the old section 309(a) of the Act, a child may be legitimated under the law of 
his or her own residence or the law of the parent's residence. See 12 USCIS Policy Manual H.2(B) 
https://www.uscis.gov/policymanual. The Applicant does not contest the Director's determination that he was not 
legitimated in California, and there is no evidence to suggest this determination was incorrect. Thus, we do not address 
the on appeal whether the Applicant was legitimated under California law. 
7Civil Code of the State of as amended March 23, 1974, available at 
http://www. 
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and children who were merely acknowledged. Moreover, the advisory opinion goes on to state that 
while the Law to Prevent and Eliminate Discrimination prohibits disparate treatment 
based on a wide variety of factors, including personal status, it is not clear whether there are specific 
statutes that prohibit discrimination of children on the basis of the circumstances of their birth. The 
application of the foreign law is a question of fact, which must be proven by the applicant. Matter of 
Kodwo, 24 I&N Dec. 479; 482 (BIA 2008). Here, the Applicant has not submitted evidence to 
establish that law did not distinguish between children born in and out of wedlock with 
respect to their inheritance and legal rights during the relevant time period . 

. The Applicant's main argument rests on the similarities in the legitimation and acknowledgment 
provisions of the and Tamaulipas Civil Codes. He claims that because those provisions 
are comparable, and the Fifth Circuit held that a child acknowledged in Tamaulipas had the same 
legal rights as the children who were legitimated, we should recognize that the Applicant was 
legitimated in However, according to a 2003 Library of Congress advisory opinion 
(LOC 2003-144521 ), while the intent of Mexican law is to eliminate the differences between 
children born in and out of wedlock, it is not appropriate to rely on the civil Code of one Mexican 
state to determine the law regarding legitimation, parentage, or any other domestic issue of another 
Mexican state, because each state has the power to enact laws which govern those issues within their 
own jurisdictions. Furthermore, although the family and domestic laws may be very similar in many 
states, they only govern in the state where they were enacted. !d. Accordingly, we find that the 
comparable language in the Tamaulipas and Civil Codes is, without more, insufficient to 
establish that acknowledgment of a child born out of wedlock in is a legitimating act 
which puts the child in the· same legal status as a child born to married parents. 

Even if that were the case, however, the evidence is insufficient to show that the father did in fact 
acknowledge the Applicant in accordance with the provisions of the Civil Code. As 
stated above, one of the ways in which the father may acknowledge an out-of-wedlock child is in the 
child's birth certificate before a civil registry officer. But in this case, the information on the 
Applicant's birth certificate indicates that only his mother appeared before a civil registry officer to 
report the Applicant's birth, and that she alone provided the father's information, misrepresenting 
their marital status. The Mexican Supreme Court held in a 1977 decision that bringing a child born 
out of wedlock by the father to register the child's birth before a civil registry officer implied the 
acknowledgment of paternity, and that such registration produced a11 the legal effects of parentage. 8 

Here, there is no evidence the father appeared in person before a civil registry officer to register the 
Applicant's birth .. Accordingly, the mere fact that his name appears on the Applicant's birth 
certificate does not establish that he acknowledged the Applicant in accordance with law. 
Moreover, the Applicant has not provided evidence to show that his father acknowledged him 
through other means provided for in the Civil Code. We conclude, therefore, that the Applicant has 
not demonstrated that he was acknowledged by his father as his child. 

8 See LOC 2003-144521, supra, referencing Registro Civil, lafalta de firma de los declarantes no produce su nulidad 
Reconocimiento de hijos naturales. Legislaci6n del Estado de Guerrero, Amparo directo3249/76, Tercera Sa/a. 
Semanario Judicial della F ederaci6n, 103-108, cuarta parrte, at 169, septima epoca. 
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2. Application of the Fifth Circuit Decision in the Applicant's Case 

For the reasons discussed above we also find that the Applicant's reliance on the Fifth Circuit 
decision in Iracheta is misplaced. First, the holding in that case is limited to legitimation and 
acknowledgment provisions of the Tamaulipas Civil Code, and the Applicant has not shown that the 
Tamaulipas law applies in his case. Even assuming Iracheta applied, which it does not, the facts in 
Iracheta are distinguishable from the facts in the matter before us. Specifically, the Fifth Circuit 
found in that case that the father acknowledged the child by placing his name on the child's bi1ih 
certificate before the civil registry. Iracheta v. Holder, 730 F.3d. at 
426-427. Here, the information on the Applicant's birth certificate does not indicate that the father 

appeared before the civil registry, or that he otherwise acknowledged the Applicant as his child in a 
special certificate, or by a notarized document, will, or judicial confession, as provided in the 

Civil Code. Thus, because the record does not reflect that the Applicant was 
acknowledged by his father, we find he could not have been legitimated even if the reasoning of the 
Fifth Circuit regarding the provisions of the Tamaulipas Civil Code were to be applied to the 
corresponding provisions of the Civil Code. 

B. Legitimation and Other Requirements ofthe New Section 309(a) of the Act 

Because the Applicant has not demonstrated that his paternity was established by legitimation prior 
to the amendment of the "old" section 309(a) of the Act, he must satisfy the conditions in the "new" 
section 309(a) ofthe Act to acquire U.S. citizenship at birth from his father. However, the evidence 
is insufficient to show he meets these conditions. 

Section 309(a)(4) of the Act provides three ways in which paternity of a child born out of wedlock 
may be established for the purposes of acquisition of U.S. citizenship at birth from the father: the 
child is legitimated under the law of the person's residence or domicile, the father acknowledges 
paternity of the child in writing under oath, or the paternity of the child is established by adjudication 
of a competent court. As we have explained above, the Applicant has not shown he was legitimated 
by the father in Mexico. Moreover, the record does not include evidence of the father's written 
acknowledgment of paternity or paternity adjudication by a court. 

Section 309(a)(3) requires the father to agree in writing to provide financial support for the child 
until the child is 18 years old, unless the father is deceased. Although the Applicant's mother stated 
in her affidavit that the father provided for the family when he was in Mexico and sent money for 
Christmas in 1979, the mother's statement alone is insufficient to satisfy the financial support 
agreement requirement. As the Applicant has not presented other evidence indicating that the father 
made a written promise regarding financial support, we must conclude the Applicant does not meet 
the condition in that section. 

Finally, section 309(a)(l) of the Act states that a blood relationship between the U.S. citizen father 
and his child must be established by clear and convincing evidence. The clear and convincing 
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standard of proof requires more than the preponderance of the evidence standard generally 
applicable in citizenship and immigration proceedings, but less than the beyond a reasonable doubt 
standard. It is a degree of proof which will produce a firm belief or conviction. See Matter of Patel, 
19 I&N Dec. 774 (BIA 1988). Here, the only evidence of the parent-child relationship is the father's 
name on the Applicant's birth certificate, which was recorded based on the information provided 
solely by the Applicant's mother. Further, the fact that the mother misrepresented her marital status 
before the civil registry officer raises doubts about the accuracy of other information on the 
certificate, including the Applicant's paternity. Although the Applicant's mother attested to her 
relationship with the Applicant's father in her affidavit, and the father acknowledged paternity of the 
Applicant's younger brother when he registered his birth, this evidence is not sufficient to meet the 
clear and convincing standard of proof regarding the blood relationship. 

III. CONCLUSION 

Based on the above, we find the Applicant has no~ demonstrated that he satisfies the legitimation or 
paternity and other requirements which apply to children born out of wedlock to U.S. citizen fathers. 
The Applicant has not, therefore, established that he acquired U.S. citizenship at birth from his 
father. 

ORDER: The appeal is dismissed. 

Cite as Matter of J-L-W-R-, ID# 446069 (AAO Apr. 14, 2017) 
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