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APPEAL OF RENO, NEVADA FIELD OFFICE DECISION 

APPLICATION: FORM N-600, APPLICATION FOR CERTIFICATE OF CITIZENSHIP 

The Applicant, who was born in Mexico in seeks a Certificate of Citizenship indicating she 
acquired U.S . citizenship at birth from her mother. See Nationality Act of 1940 (the 1940 Act) 
section 20l(g), 8 U.S.C. § 601(g), repealed by Immigration and Nationality Act (the Act), Pub. L. 
No. 82-414, 66 Stat. 163 (June 27, 1952), eff. Dec. 24, 1952. An individual born outside the United 
States who acquired U.S. citizenship at birth, or who automatically derived U.S. citizenship after 
birth but before the age of 18, may apply to receive a Certificate of Citizenship. For an individual 
claiming to be a U.S. citizen at birth, who was born between January 13 , 194 I, and December 24, 
1952, to married parents, the individual must have been born to a U.S. citizen parent, and that parent 
must have resided in the United States for 10 years (5 of which were after the age of 16) before the 
individual's birth. 

The Director of the Reno, Nevada, Field Office denied the application, concluding that because the 
Applicant was born four years after her mother' s 16th birthday, the mother could not meet the five 
years after the age of 16 residence requirement before the Applicant's birth. The Director 
determined, therefore, that the Applicant did not acquire U.S. citizenship at birth from her mother.' 

- On appeal, the Applicant submits a brief and asserts that the Director applied incorrect residence 
requirements in her case. The Applicant claims that her citizenship claim should have been 
considered under current section 301 of the Act, 8 U.S.C. § 1401 , which requires the U.S . citizen 
parent to be present in the United States for only five years before a child ' s birth, including two 
years after the parent's 14th birthday, in order to transmit U.S. citizenship to that child. 

Upon de novo review, we will dismiss the appeal. 

1 
The Director indicated that this determination was based on the provisions of section 30 I (g) of the Act, 8 U.S.C. 

§ 1401(g); however, the U.S. citizen parent's residence requirements cited by the Director are found in section 201(g) of 
the 1940 Act, not in section 30 I (g) of the Act. This error does not affect our adjudication on appeal , as we consider the 
entire record de novo. 



.

Matter ofS-J-A-

I. LAW 

To determine whether the Applicant acquired U.S. citizenship at birth, we must first ascertain which 
law applies. The applicable law for transmitting citizenship to a child born abroad when one parent 
is a U.S. citizen is the statute that was in effect at the time of the child's birth. See Chau v. INS. 247 
F.3d 1026, 1028 n.3 (9th Cir. 2001). The Applicant was born abroad on m 
wedlock. Her mother was a U.S. citizen born in the United States on Her 
father was a citizen of Mexico. At the time of the Applicant's birth, the 1940 Act was in etTect. 
Section 201 (g) of the 1940 Act provided that the following shall be nationals and citizens of the 
United States at birth: 

A person born outside of the United States and its outlying possessions of parents one 
of whom is a citizen of the United States who, prior to the birth of such person, has 
had ten years ' residence in the United States or one of its outlying possessions, at 
least five of which were after attaining the age of sixteen years, the other being an 
alien ... (emphasis added). 

The Applicant claims, however, that current section 301(g) of the Act applies in her case. This 
section provides, in pertinent part, that the following shall be nationals and citizens of the United 
States at birth: 

a person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than five 
years. at least two of which were after attaining the age olfourteen years ... 
(emphasis added). 

II. ANALYSIS 

The issue on appeal is whether the physical presence requirements of current section 301(g) may ~e 
applied in the Applicant's case and, if not, whether the Applicant has established that her mother 
satisfied the relevant residence conditions to transmit citizenship to the Applicant under the 1940 
Act, in effect at the time of her birth. 

The Director found that to establish acquisition of U.S. citizenship at birth, the Applicant had to 
show that her mother resided in the United States for at least 10 years before the Applicant's birth in 

and that five of those years were after the mother's 16th birthday in 
Thus, the earliest date the mother could have satisfied the five-year U.S. residence after she turned 
16 years of age was in after the Applicant had already been born. The Director 
concluded that for this reason the Applicant was unable to demonstrate that her mother had the 
requisite residence in the United States prior to her birth to transmit U.S. citizenship. 
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The Applicant confirms on appeal that she was born in of her parents' marital union. 
She claims, however, that the relevant portion of the U.S. Citizenship and Immigration Services 
(USCIS) Policy Manual2 does not reference the criteria for acquisition of U.S. citizenship at birth 
cited in the Director's decision. Rather, she points out that the manual clearly states that a child, 
who like the Applicant was born in wedlock to one U.S. citizen and one foreign national parent, will 
acquire U.S. citizenship if the U.S. citizen parent was physically present in the United States for tive 
years, including at least two years after 14 years of age. She avers that her mother satisfies the 
physical presence requirement described in the manual, and that the Director's decision should be 
overturned as inconsistent with the USCIS policy. In the alternative, the Applicant argues that the 
application of the 1940 Ace provision in her case does not meet constitutional muster under the 
Fourteenth Amendment of the U.S. Constitution. 

We disagree and find that current section 301(g) ofthe Act, on which the Applicant relies, does not 
govern her citizenship claim, and that she was required to demonstrate that her mother met the U.S. 
residence requirement under section 201 (g) of the 1940 Act as in effect at the time of her birth. The 
Applicant is unable to do so, because her mother was less than 21 years of age in when 
the Applicant was born and, thus, could not have accrued five years of U.S. residence following her 
16th birthday prior to the Applicant's birth. We will not address the constitutional claim raised by 
the Applicant on appeal, because constitutional issues are not within our appellate jurisdiction.4 

A. Applicable U.S. Citizenship Law 

As stated above, the requirements in effect at the time of the person's birth determine whether that 
person acquired U.S. citizenship at birth. In the Applicant's case, those requirements are set forth in 
section 201 (g) of the 1940 Act, which was in effect in and which applies to children born 
outside of the United States to one U.S. citizen parent and one foreign national parent, who are 
married to each other. Under that section, the U.S. citizen parent must have resided in the United 
States for 10 years, five years after the age of 16, prior to the child's birth to transmit U.S. 
citizenship to that child. Because the Applicant's mother turned 16 years of age in 
and the Applicant was born less than five years later, in the mother was unable to 
satisfy the "5-years after the age of 16" requirement of section 201(g). Accordingly, we must 
conclude that the Applicant did not acquire U.S. citizenship at birth from her mother under the 
applicable provisions ofthe 1940 Act. 

2 12 USCIS Policy Manual, H.3(8)(3), https://www.uscis.gov/policymanual. 
3 The Applicant refers to section 30 I of the Act, 8 U .S.C. 1401, "effective before 1952." However, section 30 I (g) of the 
Act was not in effect until 1978. Thus, we interpret this as a reference to section 20 I (g) of the 1940 Act, which governed 
acquisition of citizenship prior to the enactment of the current Act in 1952. 
4 Like the Board of Immigration Appeals, we cannot rule on the constitutionality of laws enacted by Congress. See. e.g., 
Matter of Fuentes Campos, 21 I&N Dec. 905, 912 (BIA 1997); Matter of C-. 20 I&N Dec. 529, 532 (BIA 1992). Even if 
we were to identity a constitutional infirmity in the statute, we lack the authority to remedy it. Matter of Fuentes
Campos, 21I&N Dec. at912. 
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B. Inapplicability of Section 301(g) ofthe Act 

The Applicant's U.S. citizenship claim may not be considered under current section 301(g) of the 
Act, because that section was not in effect in when the Applicant was born. 

The Applicant claims that the Director's decision to deny the application was inconsistent with 
current USCIS Policy Manual referring to the provisions of current section 301(g) of the Act, which 
requires a U.S. citizen parent to establish physical presence in the United States for five years, two 
years after the age of 14, to transmit citizenship to a foreign born child. However, the Policy Manual 
explains, in the relevant part, that USCIS determines whether a person acquired citizenship at birth 
by referring to the applicable statutory provisions and conditions that existed at the time of the 
person's birth, and that section 301 of the Act cited in the manual describes only the law currently in 
effect. 5 

The laws that govern acquisition of U.S. citizenship have been modified extensively over the years. 
The 1940 Act, which was in effect at the time of the Applicant's birth, was repealed in December 
1952, and replaced with the current Act. However, the citizenship provisions of the current Act, 
including section 301 (g) of the. Act, 6 apply only to individuals who were born on or after its effective 
date, December 24, 1952. 

The Applicant has not submitted evidence to show that the U.S. citizen parent's physical presence 
requirements of section 301(g) ofthe Act, as currently in effect, may be applied retroactively in her 
case. 

III. CONCLUSION 

The Applicant has not established that she acquired U.S. citizenship at birth from her U.S. citizen 
mother because she did not demonstrate that the mother met the applicable U.S. residence 
requirements to transmit citizenship. The Applicant is, therefore, ineligible for issuance of a 
Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter ofS-J-A-, ID# 225285 (AAO Apr. 14, 2017) 

5 12 USCIS Policy Manual, H.3(A), https:l/www.uscis.gov/policymanual. 
6 More specifically, section 30 I (g) of the Act currently in effect applies to individuals born on or after November 14, 
1986. See section 8(r) ofthe Immigration Technical Corrections Act of 1988, Pub. L. 100-525, 102 Stat. 2609. Section 
301(a)(7) ofthe Act, 8 U.S.C. § 1401(a)(7), as originally enacted in 1952, required a U.S. citizen parent to be physically 
present in the United States before the child's birth for I 0 years, five years after the age of 14, to transmit citizenship to 
the child. This section was re-designated in 1978 as section 30 I (g) of the Act, and subsequently amended in 1986 to 
lower the physical presence requirement to five years, two years after the age of 14. See section 12, Act of November 
14, 1986, Pub. L. 99-653, 100 Stat. 3655. 
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