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The Applicant, who was born in Nigeria, seeks a Certificate of Citizenship indicating she derived 
U.S. citizenship from her adoptive U.S. citizen parents. See Immigration and Nationality Act (the 
Act) section 320, 8 U.S.C. § 1431. An individual born outside the United States, who automatically 
derived U.S. citizenship after birth but before the age of 18, may apply to receive a Certificate of 
Citizenship. Generally, for an individual claiming automatic U.S. citizenship after birth and who 
was born after February 27, 1983, the individual must have at least one U.S. citizen parent and be 
residing in that parent's custody in the United States as a lawful permanent resident before 18 years 
of age. An individual who is claiming citizenship through adoptive parents must meet also meet the 
conditions under section 101(B)(l) oftlie Act, 8 U.S.C. § 1101(b)(l). 

The Director of the New York, New York, District Office denied the application. The Director 
found the Applicant did not meet all the conditions for automatic issuance of a Certificate of 
Citizenship because her foreign adoption was not full, final, and complete, as both adoptive parents 
did not see the Applicant in Nigeria prior to or during her adoption. 

On appeal, the Applicant's adoptive father states he does not believe it is necessary for him and his · 
wife to re-adopt her in the United States, arid requests United States Citizenship and Immigration 
Services (USCIS) to issue the Applicant a Certificate of Citizenship. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

For derivative citizenship purposes we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). In the 
present matter, the Applicant was born in she was adopted by U.S. citizen parents in 

2010, and she was admitted to the United States as a lawful permanent resident in April 
2011. Section 320 ofthe Act, as amended by the Child Citizenship Act of2000, Pub. L. No. 106-
395, 114 Stat. 1631, which was in effect at the time the Applicant was admitted as a lawful 
permanent resident, applies to this citizenship claim. 
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Section 320 of the Act provides, in pertinent part: 

(a) A child born outside of the United States automatically becomes a citizen of 
the United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, 
whether by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

(b) Subsection (a) shall apply to a child adopted by a United States citizen parent 
if the child satisfies the requirements applicable to adopted children under 
section 101(B)(l). 

Section 101 (b )(1) of the Act, which, at the time of the Applicant's adoption in 2010 and subsequent 
admission to the United States in 2011, provided, in pertinent part: 

The term "child" means an unmarried person under twenty-one years of age who is. 
. . . (F) (i) a child, under the age of sixteen at the time a petition is filed in his 
behalf to accord a classification as an immediate relative under section 201(b) of 
this title, who is an orphan because of the death or disappearance of, abandonment 
or desertion by, or separation or loss from, both parents ... who has been adopted 
abroad by a United States citizen and !>pause jointly, or by an unmarried United 
States citizen at least twenty-five years of age, who personally saw and observed 
the child prior to or during the adoption proceedings; or who is coming to the 
United States for adoption by a United States citizen and spouse jointly ... 
(emphasis added). 1 

The regulation at 8 C.F.R. § 320.1, defines "adopted" as: 

adopted pursuant to a full, final and complete adoption. If a foreign adoption of an 
orphan was not full and final, [or] was defective, or the unmarried U.S. citizen parent 
or U.S. citizen parent and spouse jointly did not see and observe the child in person 
prior to or during the foreign adoption proceedings, the child is not considered to 

1 In 2014, Section IOI(b)(l)(F)(i) of the Act was amended by Pub.L. 113-76, Div. K, section 7.083, which s,truck out "at 
least twenty-five years of age, who personally saw and observed the child prior to or during the adoption proceedings;" 
and inserted "who is at least 25 years of age, at least I of whom personally saw and observed the child before or d1,1ring 
the adoption proceedings." 
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have been full, finally and completely adopted and ml!st be readopted in the United 
States. Readoption requirements may be waived if the state of residence of the 
United States citizen parent(s) recognizes the foreign adoption as full and final under 
that state's adoption laws. 

The regulation further defines an "adopted child" as a person who has been adopted as defined above 
and who meets the requirements of section 1 01 (b)( 1 )(E) or (F) of the Act. 

' 

II. FACTS AND PROCEDURAL HISTORY 

In 2010, the Applicant's mother filed Form I-600, Petition to Classify Orphan as an Immediate 
Relative.2 While the Form I-600 was pending, USCIS advised the petitiorter that only the adoptive 
mother saw the Applicant prior to the adoption, noting if both prospective parents did not see the 
child, the adoption could not be considered full and final for immigration purposes, and the 
petitioner must provide a statement indicating the child will be adopted in the United States by the 
prospective parents petitioner and spouse jointly. , The Applicant's mother stated that she and her 
spouse would comply with the law and do whatever necessary to complete the adoption in the 
United States. The Form 1-600 was approved for an orphan coming the United States for adoption. 

' In 2011, the U.S. Consulate in Nigeria, issued an IR-3 immigrant visa to the Applicant. The 
U.S. Department of State (DOS) grants the IR-3 visa classification to a child fully adopted abroad by 
a U.S. citizen. A child is classified as an IR-4 if he or she is coming to the United States for 
adoption. See 9 Foreign Affairs Manual 42.21 Notes. In this case, USCIS approved the Form I-600 
for an orphan coming to the United States for adoption; however, the Consulate issued the visa as an 
IR-3. She was admitted to the United States later that year, however, with an IR-3 visa. 

Shortly after the Applicant's admission to the United States, the Field Office Director in Buffalo, 
New York, sent a letter to her adoptive parents, advising them that because the Applicant was not 
seen by both adoptive parents prior to or during the adoption proceeding, she should have been 
issued an IR-4 visa classification for a child coming to the United States to be adopted. The Field 
Office Director added for the Applicant to qualify for a Certificate of Citizenship, her adoptive 
parents should provide evidence of readoption in the United States, or that their state of residence 
recognized the foreign adoption. 

The Applicant then filed the Form N-600, Application for Certificate of Citizenship. The Director 
issued a request for evidence, asking for proof the Applicant w~s readopted in the United States. In 
response, the Applicant's adoptive father stated he and his spouse determined that the re-adoption 
was not needed since the Applicant was issued an IR-3 visa, and requested the re-adoption 
requirement to be waived. The Director denied the application. 

2 The Applicant's mother used the April 16, 2009, version of the Form 1-600 application. The instructions for the Form 
1-600 at that time were the December 30, 2009, version. 
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III. ANALYSIS 

The Applicant has established that she was adopted through a foreign adoption by married U.S. 
citizen parents, and that she was admitted to the United States as a lawful permanent resident.3 The 
dispositive issue in this case is whether her adoption was full, final, and complete, as defined in 
8 C.P.R.§ 320.1, in order to derive U.S. citizenship under section 320 ofthe Act. 

On appeal, the Applicant's father contends that in 2010, at the time when he and his spouse filed the 
Form I-600, the filing instructions stated it was not necessary for both parents to see the child prior 
to the adoption. He also asserts his first child, adopted in 2008 in Nigeria, was also not seen by both 
adoptive parents prior to or during his adoption abroad, but he was issued a Certificate of Citizenship 
upon arrival in 2009. 

We find that at the time the Applicant was adopted and her mother filed the Form I-600 on her 
behalf, in order to meet the definition of a child, section 101 (b )(1 )(F)(i) of the Act stated that for a 
married couple adopting a child abroad, both adoptive parents were required to see the child prior to 
or during the adoption proceedings. In this case, it is uncontested that only the Applicant's mother 
traveled to Nigeria and saw the Applicant prior to or during the adoption proceedings. As such, the 
Applicant's foreign adoption was not full, final, and complete. We further find that because the 
Applicant was issued an incorrect visa and misclassified at entry, the adoption does not meet the 
requirements for recognition in the State ofNew York, where they all reside. Because the Applicant 
has not met the adoption requirements, we need not determine whether she met the physical and 
legal custody conditions in section 320(a)(3) ofthe Act. 

A. Requirement that Both Adoptive Parents See the Child Prior to or During Adoption Proceedings 

Here, it is uncontested that only the Applicant's mother traveled to Nigeria and saw the Applicant 
prior to or during the adoption proceedings. At that time, section 101 (b )(1 )(F)(i) of the Act 
prescribed that both adoptive parents see the child prior to or during the adoption proceedings. In 
2014, the law was amended to require that only one parent see the child prior to or during the 
adoption proceedings; however, this amendment had an effective date of January 14, 2014, and was 
notretroactive. See Pub. L. 113-76, Div. K, § 7083. As the Applicant was adopted in Nigeria in 
2010, the previous statute, requiring both adoptive parents to see the child, was still in effect. 

Her father contends that the instructions to the Form I -600 at the time the application was filed in 
2010 indicated it was not necessary for both parents to see the child. However, as discussed above, 
the amendment to section 101 (b )(1 )(F)(i) of the Act did not occur until 2014. Furthermore, the 
record includes a copy of Form I-600 Instructions (Rev. 12/30/09) which state that both parents must 

3 The Applicant has established she was legally adopted under Nigerian law in 20 I 0. The adoption documents 
indicate the Applicant was an orphan, a child under the custody of Nigeria's Social Welfare Department, after being 
abandoned by an unknown biological mother. The adoption decree was issued in the Chief Magistrate's Court of 
State of Nigeria, which has proper jurisdiction over adoptions in that state. 

4 



.
.

Matter of E-K-E-

personally see and observe the child prior to or during the adoption proceeding, and the Applicant's 
mother acknowledged in a 2010 statement that she and her spouse would complete the 
adoption in the United States. 

The DOS issued the visa to the Applicant in 2011, and incorrectly classified her as an IR-3. 
Although, after her admission, USCIS informed the Applicant's parents of the readoption 
requirement, the Applicant does not claim, nor does the record reflect, that her parents have done 
this. 

Because the Applicant was not seen by both parents prior to or during adoption proceedings, the 
Nigerian adoption does not qualify as a full, final, and complete adoption under 8 C.F.R. § 320.1. 

B. Recognition by New York 

The regulation at 8 C.F.R. § 320.1 provides that readoption requirements may be waived if the state 
of residence of the United States citizen parents recognizes the foreign adoption as full and final 
under that state's adoption laws. 

Under the Domestic Relations Law of New _York, the Applicant's adoptive parents' state of 
residence, the statute governing adoption orders from a foreign country or foreign jurisdiction 
provides: 

1. A final judgment of adoption granted by a judicial, administrative or executive 
body of a jurisdiction or country other than the United States shall have the same 
force and effect in this state as that given to a judgment of adoption entered by a court 
of competent jurisdiction of New York state, without additional proceedings or 
documentation provided: 

(a) either adopting parent is a resident of this state; and 

(b) the validity of the foreign adoption has been verified by the granting of an 
IR-3, IH-3, or a successor immigrant visa, for the child by the United States 
Citizenship and Immigration Services. 

N.Y. Dom. Rei. Law § 111-c (McKinney 2010). As discussed above, the Applicant's foreign 
adoption was not full and final, as defined in the regulations at 8 C.F.R. § 320.1. Both adoptive 
parents did not personally see and observe the Applicant prior to or during the adoption proceedings, 
which was required at the time under section 101 (b)( 1 )(F)(i) of the Act. USCrS informed the 
Applicant that her correct visa classification is rR-4. As such, USCrS did not verify the validity of 
the foreign adoption, as required for New York recognition. 

5 
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C. Adoptive Parents' Other Adopted Child 

On appeal, the father claimed his adopted son underwent similar proceedings, but unlike the 
Applicant, he was automatically issued a Certificate of Citizenship upon arrival in 2009. However, 
we are not required to approve applications or petitions where eligibility has not been demonstrated, 
merely because of prior approvals that may have been erroneous. See Matter of Church Scientology 
Int 'l, 19 I&N Dec. 593, 597 (Comm'r 1988); see also Sussex Eng 'g, Ltd. v. Montgomery, 825 F.2d 
1084, 1090 (6th Cir. 1987). In this case, the Applicant has not shown that both her adoptive parents 
saw her prior to or during the adoption proceedings, as required, and therefore she is not eligible for 
a Certificate of Citizenship. -

IV. CONCLUSION 

The Applicant has not established that her adoption was full, final, and complete, as required by 
8 C.F.R. § 320.1. Although she was admitted to the United States as a lawful permanent resident, 
she was misclassified at entry, and she has not submitted evidence that this defect in admission has 
been corrected. The Applicant is therefore not eligible for a Certificate of Citizenship. 

ORDER: The appeal is dismissed. 

Cite as Matter of E-K-E-, ID# 205837 (AAO Apr. 27, 2017) 
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